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CASES
ADJUDGED m

THE COURT OF CHANCERY
OF THE

STATE OF NEW JERSEY,

FEBRUARY TERM, 1868.

Abraham O. Zabriskie, Esq., Chancellor.

The Sussex Railroad Company vs. The Morris and
Essex Railroad Company.

1. In a contract between companies owning connecting lines of railroad,

for the continuous transportation of passengers and freight over both lines,

it is lawful to agree upon a division of the fares, by which one company
allows part of the fares earned on its line to the other company.

2. Such contract is valid as to future extensions of the road, even as to

?uch as may be authorized by future legislation.

3. A contract made by a railroad company, which by its terms includes

any future extensions of the road, will include in its operation not only

such as were authorized by law at the making of the contract, but such as

were authorized by subsequent legislation.

4. A contract between railroad companies using the same gauge, to trans-

port passengers and freight continuously over both lines, does not imply

a contract on the part of either company, that it will not change the gauge

of its road.

Vol. iv. a 13
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5. A bill for an account of fares received according to a contract pre-

viously made between the parties, is not technically a bill for specific per-

formance, so as to induce a court of equity to refuse relief on the ground

that the contract is inequitable.

The complainant and defendant, on the 24th of July, 1852,

made a contract, under their seals. It recited that the com-

plainant was about to re-construct its railroad between

Waterloo and Andover, and to connect it with the railroad

of the defendant, and to extend it to the village of Newton

;

and that the agreement was entered into for the mutual ac-

commodation and benefit of the parties.

They agreed with each other, that all freight and passen-

gers transported over the roads of either, or any future ex-

tensions or branches of the same, to the point of intersection,

and destined for places at the termini or on the line of said

roads, or any future extension or branches of the same,

should be forwarded by the ordinary means of transporta-

tion on said respective roads, at the usual rates, and in no

case at higher rates than charged to others.

The third article provided as follows :
" That the settle-

ment between the said companies shall be made monthly,

and that the said Morris and Essex Railroad Company

should allow and pay to the said Sussex Railroad Company,

according to the provisions of the foregoing articles, thirty

per cent, of the gross amount of the receipts of the said

Morris and Essex Railroad Company for the transportation

of all passengers passing on the roads of both said com-

panies, and twenty-five per cent, of the gross amount of the

receipts of said company for the transportation of all freight

passing on the roads of both said companies, and also the

same percentage of all deductions which shall be made to

the Morris and Essex Railroad Company for said freight or

passengers, by any other railroad company, from the ordi-

nary charges of such other company over whose railroad

the said passengers and freight may be transported. The

said allowance and payment is not to be made, however, on
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any passengers or freight which shall pass over the said Sus-

sex Railroad for any distance less than two miles."

It provided that, for all freight transported over both roads,

each should furnish its proportion of cars, according to its

length from the intersection ; and the defendant agreed to

repair the locomotives of the complainant at cost, at defend-

ant's repair shops, which were at Newark, the other end of

its road.

The complainant agreed to complete and put in operation

its road to Newton, by the first of January, 1855; and if it

did not, the defendant could declare the contract void.

At the date of this contract, the defendant had completed
its road from Newark to Dover, and was actually construct-

ing the extension from Dover to Hackettstown. The passen-

gers and freight on the road of the defendant were carried

from Newark to New York by the New Jersey Railroad
Company, at a deduction from the ordinary charges of that

company.

The defendant at that time had, by a supplement obtained

in 1836, to its charter granted in 1835, power to construct

several branches or lateral roads, and by the eighteenth sec-

tion of the supplement of 1851, to enter into contract with
any corporation or individual, " for conveying passengers,

goods, produce, merchandise, and other freight, between any
point or points on the line of their road and the city of New
York." By the first section of the last mentioned supple-

ment, they were authorized to extend their road to the Dela-
ware, at the Water Gap. That extension was never built.

After this contract, by the supplement of 1855, it was
authorized to build a branch from Hackettstown to the Dela-
ware, at Phillipsburgh, and by the supplement of 1857, to

extend its road to the Hudson river ; and was authorized to

connect its roads, constructed or authorized, with any other

railroad, upon any terms to be agreed upon, and to consoli-

date its said railroads with any other railroad.

The branch to the Delaware at Phillipsburgh, has since

been built, as has also the extension from Newark to the
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Hudson, by virtue of the supplement of 1857, and several

other acts of the legislature. The complainant completed its

road to Newton within the time stipulated in the contract

;

and since then the defendant has, at the monthly settlements,

allowed and paid to the complainant the thirty per cent, of

the amount received for transportation on the defendant's

road, of passengers passing over both roads, and twenty-five

per cent, of the amount paid for transportation of such freight

on defendant's road ; also the same per cent, of the deduction

made by the New Jersey Railroad Company, while transport-

ing such passengers and freight. But the defendant has re-

fused to account for the amounts received for the transporta-

tion of such passengers and freight over the extension from

Newark to the Hudson, and over the branch from Hacketts-

town to the Delaware, at Phillipsburgh ; contending, that as

these extensions were not authorized at the date of the con-

tract, they were not in the contemplation of the parties, and

are not included in the words "any future extensions or

branches," in the contract.

The defendant has also recently changed the gauge of its

track, by making it narrower than it was at the date of the

contract, and than the track on the defendant's road, by

means whereof the freight cars of the complainant could not

pass over the road of the defendant ; which the complainant

contends is contrary to the spirit of the contract, and to an

agreement to be implied from the provisions of the fourth

article of the contract, regarding freight cars.

The bill is filed to compel the defendant to account for,

and pay, the thirty and twenty-five per cent, of the amount

received by the defendant for the transportation of passen-

gers and freight passing over both roads, upon the exten-

sions from Newark to the Hudson river, and from Hacketts-

town to Phillipsburgh ; and also to compel the defendant to

pay to the complainant the amount expended in widening

its track and the gauge of its rolling stock or equipment, to

correspond with the altered gauge of the road of the de-

fendant.
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The defendant, by its answer, admits the contract, and that

complainant built its road to Newton, as required by it;

that the defendant has built the extensions from Newark to

Hoboken, on the Hudson river, and from Hackettstown to

Phillipsburgh, and uses them, and has transported passen-

gers and freight over them that has passed over both roads,

two miles over each ; and that it has accounted to complain-

ant for the per centage on the amount received for such

transportation on its road between Hackettstown and New-

ark, but that it has refused to account for such per centage

on the amount received for such transportation beyond those

places. And it contends that such is not the true meaning

and effect of the contract.

The answer also contends that such contract for a per

centage on extensions not authorized, was beyond the power

of the corporation, and void ; and further, that a contract to

pay a per centage of the tolls received on any part of the

road, was a contract beyond the power of the corporation,

and void.

The answer admits the alteration of the gauge, and con-

tends that there is nothing in the contract that prevents al-

tering the same at pleasure; that it was altered for the

benefit of both companies and their common traffic, and

that complainant knew of and approved the intention to

alter it.

The cause was argued upon final hearing, on bill and

answer.

Mr. Frelinghuysen and Mr. McCarter, for complainant.

Mr. Vanatta, for defendant.

The Chancellor.

The complainant asks relief on two distinct matters : the

one, an account of the per centage or drawback on the tolls

received for transportation upon the extensions beyond New-
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ark and Hackettstown ; the other, indemnification for expen-

ses incurred in altering the gauge of their track and rolling

stock.

The defendant opposes the account on the grounds, that it

is not within the meaning of the contract, and that if it is,

the contract is void, as beyond the power of the corporation,

both as to the agreement to allow such drawback on the

tolls on the extensions, and on the road itself as then built or

authorized.

First, as to the meaning of the contract. It expressly in-

cludes and covers by its terms, in the first article, " any fu-

ture extensions or branches." These words include a future

extension not then authorized, just as plainly as one that

was then authorized.

When the words of a contract are plain, and there is

nothing in the other parts of the contract or the subject

matter of it, to control their ordinary meaning, the con-

tract must be construed according to the settled meaning of

the words. The words " future extensions," include both

those then authorized and those that might be authorized.

If one party had proposed to confine it only to future ex-

tensions " now authorized," and asked to insert those words,

the other party who wished it to include all, would naturally

expunge those words, and draft it so as to include " any" or

" all" future extensions, as it is now drawn, without adding

the awkward expletives " now authorized, or hereafter to be

authorized." There is nothing in the other part of the con-

tract to control or narrow the meaning of these words-

There is nothing in the subject matter or in the situation of

the parties or their business, to control their meaning ; on.

the contrary, the defendant was transporting passengers and

freight to New York by contract with the New Jersey Rail-

road, in the deductions from which it agreed the complain-

ant should participate, and had obtained power to contract

for the transportation of freight and passengers from any

point on the line of its road to New York ; the inference

from which would be, that the extension to New York was
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in the contemplation of the parties using these general

words, as well as those already authorized. There is no

authority, no reason or rule of construction, by which the

words " now authorized " can be added by the courts to the

words " future extensions or branches," used in the contract.

The next question is, had the defendant power to contract

at all, or as to future extensions or branches? Contracts

made by corporations must be within the powers granted to

them by their charters and the laws, or they will be void,

and cannot be enforced in this court.

The question before the court is, had the defendant power

to make a contract with the complainant to divide the fare

or tolls received for the transportation of passengers and

freight over both roads, in the manner provided in this con-

tract? It binds the defendant to pay a part of the tolls

received for transportation of the common passengers and

freight over its road to the complainant. These tolls or fare

are what the defendant is entitled to receive and collect by

virtue of its charter, and which the complainant could not re-

ceive or collect by any franchise of its own.

The power of a railroad corporation, chartered to con-

struct and operate a railroad between designated termini, to

engage or aid in constructing or operating any work beyond

these termini, has been frequently discussed and adjudi-

cated, both in English and American courts. It is well

settled, that such corporation cannot contribute its capital

or lend its credit to aid in the construction of works, auxili-

ary to its own line but beyond its limits. It cannot lease

such auxiliary line, or guarantee its bonds, without authority

by actof Parliament in England, or in this country, in which

the original contract between the stockholders cannot be

altered by the legislative power alone, without an act of the

legislature and the consent of the stockholders.

If this contract was to advance money to build complain-

ant's road, or to guarantee its bonds, it would be clearly ultra

vires and void.

But this is not a contract to do anything beyond the road
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of the defendant, but only to transport passengers and

freight upon it, and to fix the proportion in which the fare

or tolls received for the transportation of passengers and

freight passing over both roads shall be divided. The power

depends upon a different principle. The counsel of the de-

fendant, in his able and learned argument, endeavored to

show that it was an appropriation of the moneys of the de-

fendant to aid the complainant in building and maintaining

its road ; that it was a payment of moneys after they had

been received by, and when they belonged to the defendant.

The money having been received in the treasury makes no

difference. The fair pro rata of roads running in connection

is received by one of them at the terminus; but, by the

agreement of partition, one share belongs to the co-operating

line. So, in this case, although the defendant might receive

the fare from New York to Newton, yet the pro rata beyond

the junction, and the per centage or drawback, was received

as the money of the complainant, and not as its own, and

the payment was not paying over its own funds, but those

of the complainant. The complainant receives one-half the

fares for the common passengers and freight, and owns only

one-fifth of the line, and at the monthly settlements will

probably have to pay over to the defendant a surplus beyond

its pro rata and per centage on common fares ; and the va-

lidity of this contract cannot depend upon the result of the

settlement, and whether the complainant retains the per

centage, or gets it from defendant's treasury.

There is nothing in the statute concerning corporations to

confine or limit the power of the defendants in this matter.

By its charter, the corporation had the power to make by-

laws, contracts, and agreements relating to the transporta-

tion of goods and passengers, and the charges to be made
therefor. The subject matter, then, was within its power.

Had the defendant, by by-law, resolution, or contract, agreed

to carry a single passenger one trip for the compensation in

this contract, that is, two-thirds of what it now charges, that

would, without question, be within its power ; that is a
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contract with the person using, and having a right to use the

road.

The question in this case is very different from that : it is

whether the defendant can make a contract to endure for a

year, or for the duration of its charter, with the complainant,

to allow complainant one-third of the amount received from

each passenger brought by complainant to defendant's road,

or in any way to pay more than what was paid by the passen-

ger for complainant's fare.

This question has been discussed in the English courts with

great diversity of opinion among the judges, and perhaps can-

not be considered as at rest there.

The English courts have for years been much inclined to

keep corporations, especially railroad corporations, within the

strict limits of the franchises granted to them, and to hold

contracts void when exceeding these limits ; especially when
the application to restrain the corporation was made by a

shareholder; though they were inclined to "look with great

disfavor on the objection of illegality of a contract urged by a

party to that contract, for which he had received the considera-

tion he had contracted for," as remarked by Sir John Romilly,

in 16 Beav. 451.

The case of Colman v. The Eastern Counties Railway Co.,

10 Beav. 1, seems to be authority against such contract.

The railway company proposed to enter into a contract with

the Harwich Steam Packet Company, to run in connection

and to guarantee to the packet company five per cent, on its

capital, and to pay the packet company, on its dissolution,

the whole of its capital, upon a transfer of its assets. A
shareholder of the railway company applied for an injunc-

tion against entering into such contract. Lord Langdale

granted and continued the injunction ; but this was done, not

on the ground that the company had no power to agree as

to a division of the profits from a common business, but

because a guaranty of five per cent, profit on the packet line

was a guaranty to support that undertaking, whatever it

cost, and might absorb all the profits of the line, and because
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the proposed contract would bind the defendant to pay the

whole capital of the packet company expended, and assume

its property.

In Salomons v. Laing, 12 Beav. 339, it was held that one

company could not use its funds to buy shares of another

company, to aid in constructing an auxiliary route.

In Munt v. The Shrewsbury and Chester R. Co., 13 Beav. 1,

it was held that a railway company, having a terminus on a

river, and authority to erect wharves there, could not use its

funds to improve the navigation of the river leading to the

wharf. These cases are not like the present, but they hold

the principle, that a corporation is not warranted in transcend-

ing its powers, by the fact that doing so will be beneficial to

its legitimate objects.

The case of The Shrewsbury and Birmingham Railway Co.

v. The London and North Western Railway Co., brought

before the English courts, the question raised in this cause,

whether railway companies could fix, by an arbitrary agree-

ment, the proportions in which the proceeds of business com-

mon to both should be divided among them. The companies

had made an agreement to buy off opposition to a parliamen-

tary application by the defendants; that they would keep

accounts of the traffic between certain points on the complain-

ant's line and Rugby, and the points south of it, on the

defendant's line, and divide these proceeds in the ratio of

seven-thirteenths to the plaintiffs, and six-thirteenths to the

defendants—an arbitrary proportion, not according to the

amount of service performed.

The first decision in this case was by Vice-Chancellor

Shadwell, reported in 14 Jurist 921. He sustained the de-

murrer to the bill, on the ground that the time for perform-

ance of the contract had not yet arrived, but expressed no

opinion on the validity of the contract. Lord Chancellor

Cottenham, in 1850, on the appeal from this decision of the

Vice-Chancellor of England, reported in 2 M. & G. 324, over-

ruled the demurrer, holding that the time for performance

had arrived ; and it being necessary that he should express
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an opinion on the validity of the contract, held that it was a

valid contract, saying, on page 353, "their duty to their

subscribers was, as far as possible, to secure, by all lawful

means, the most traffic they could get." Though applied to

for that purpose, he did not refer the question to a court of

law. But the complainant brought an action of covenant

on the contract, in the queen's bench, and that court, in 1851,

gaves its opinion upon the question raised by demurrer, that

the contract was valid. Lord Campbell delivered the opin-

ion, in which the three other judges concurred. The case is

reported in 17 Q. B. R. 652.

Lord Chancellor Truro, in an opinion delivered in 1850,

reported in 3 M. & G. 70, on an application to dissolve an

injunction granted by the Vice-Chancellor of England,

places his decision dissolving the injunction, on the ground

that the validity of the contract should be first decided at law,

and carefully avoids giving any opinion on its validity.

Sir John Romilly, on the hearing of the cause at the

Rolls, in 1852, 16 Beav. 441, dismissed the bill, being of

opinion with the Vice-Chancellor of England, (contrary to

that of Lord Chancellor Cottenham, reversing the Vice-

Chancellor,) that the agreement had not yet taken effect;

and he gives no opinion on the validity of the contract. On
the hearing of the appeal from this decision at the Rolls,

before the Lords Justices, 4 DeG., M. & G. 115, Lord Justice

Knight Bruce gave no opinion on the validity of the contract,

but holds it to be a gross wrong on the shareholders, and a

breach of trust in the directors. Lord Justice Turner de-

clared that, in his opinion, the contract was invalid.

When the case was heard on final appeal, in the House of

Lords, 6 H. L. Cos. 113, Lord Chancellor Cranworth, in de-

livering the opinion in the case, does not give his own views

on the legality of the contract. He seems to consider that

the decision in the queen's bench, and of Lord Cottenham,

gave the weight of authority in favor of its validity, but he

held, with Sir Knight Bruce, that it was so inequitable that

it should not be enforced in equity.
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This case exhibits the contrariety of opinion among the

English law and equity judges, and leaves the question un-

decided by authority there.

In Hare v. The London and North Western Railway Co.,

decided by Vice-Chancellor Wood, in 1861, 2 Johns. & Hem.

80, the question was raised by a shareholder of the com-

pany. Two groups of railway companies, owning co-termi-

nous routes, which competed for the same traffic, agreed to

divide the profits of the whole traffic between themselves, in

certain fixed proportions, being nearly the proportion that

each had received before from the same traffic. The de-

fendants, the London and Northwestern Railway Co., had,

under this agreement, at one time paid over to the other

companies £3800, or $19,000, of the fares received and earned

by them on their own line within the preceding six months.

And the Vice-Chancellor held that the agreement was valid,

after comparing and considering the different opinions in the

Shrewsbury case, their diversity, and their weight; yet he is

by no means free from doubt.

In 1866, the question was again raised before Vice-Chan-

cellor Kindersley in The Midland R. Co. v. The London
and North Western R. Co., 2 Eq. Cas. (E. L. R.) 524. This

was on an agreement to divide the gross moneys of two

competing routes, in a fixed proportion. The Vice-Chancel-

lor held that the agreement did not directly, or by implica-

tion, include the business on a new route of the defendants

obtained since the agreement. And he speaks of the opinion

of Vice-Chancellor Wood, above referred to, as only intended

to cover contracts as to existing routes, and expresses his

opinion, though not free from doubt, that such contract as

to traffic upon a railway which the company might thereafter

be empowered to construct, was ultra vires and void. But
he gives no reason for this doubting opinion, and places it

upon no principle.

This is the state of the decisions in England, by the latest

authorities brought to my notice, very contradictory and
largely consisting of the mere impression or individual
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opinion of the judge in the particular case, and, in the

main, not based upon, or supported by, any settled princi-

ples of law, by which alone decisions can be made consistent.

I find no adjudication whatever in this country upon the

point. Yet we know that it is, and has been for years, the

constant practice of railway companies to run in connection,

passing freight and passengers over a number of lines form-

ing one route, and to divide the receipts by an arbitrary

schedule fixed upon, and not always, or in most cases, giving

to each line the share earned on it, and that only.

In many cases, as in the present, there may be good

reasons for making a d inference in division of the profits. If

an advantageous arrangement can be made by a line at the

south end of a route, with a line at the north end, for

carrying passengers in common, which could not profit-

ably (and therefore would not) be entered into by the

north line, unless it received a larger proportion of the

earnings than in proportion to its work, there is no reason

or principle of law why the south line should be prohibited

from making an arrangement profitable to its shareholders,

on the ground that the division of earnings must be un-

equal.

The directors of such companies have the right to make
contracts as to carrying passengers and freight. They can

make such contracts for one trip, for one day, for one year,

or for the whole existence of the company. They can make
such contracts at prices lower than those limited in their

charter, and lower than charged to others. The commuta-
tion contracts constantly made on all leading roads, are in

exercise of this power. They are made for months, a year,

and sometimes for life. Their validity is founded upon well

settled principles of law, and has never been doubted. They
are made for the supposed advantage of the business and of the

shareholders ; and the expediency of making them must de-

pend on the judgment of some one, and in all these corpora-

tions, the management of all the concerns is committed to

the directors. There is nothing in such contracts against
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public policy, or any law of this state. The want of such

power would be a great injury to most railway corporations,

as well as to the public, who, as in this, are much benefited

by the arrangement. Contracts, by which commuters are

carried for less than cost, have been held good policy by

railway managers, as tending to build up and populate towns

along their line. They may misjudge as to the policy, but

contracts thus made in good faith are valid.

I know of no principle of law or equity to support the

doctrine of Vice-Chancellor Kindersley, that the directors of

a railway company cannot make contracts as to business on

lines not yet authorized.

There is no principle that would prohibit an individual

from making contracts as to lands and buildings not yet

bought or built, and the contracts made by the promoters of

a railway line, while the project is before Parliament, and

not yet authorized, are held, by the unanimous decisions of

the English courts, to bind the company when incorporated.

In the case of Willink v. The Morris Canal and Banking

Q?.,* this court held that the mortgage included the exten-

sion from Newark to Jersey City not then constructed, and

the lands for which were not purchased. This decision was

confirmed in the Court of Errors. And the Supreme Court

of New York held, in Seymour v. Can. and Niag. Falls R.

Co., that a mortgage covered, and was a lien upon, a branch

not contemplated or laid out at the time it was executed.

There is no reason why one railroad company should not

agree with another to apply for a connecting route, and that,

when authorized and constructed, it should be used in a

manner agreed upon. These companies should have their

powers and contracts construed and determined by the same

rules that are applied to individuals. The English courts

have taken a strong leaning of late years against the powers

of corporations, and have indulged this tendency in many

cases in which they merely declare their opinion that the

acts are ultra vires, without referring to any principle, or

*3 Green's Ch. 377.
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placing their decision upon any reason to govern its applica-

tion in other cases.

I am of opinion, that the defendant has power to contract

for carrying passengers and freight on the line of its road,

and for the fares to be received therefor ; that it can make
such contract without any limit as to time, except the dura-

tion of its charter ; and that it had power to make such con-

tracts as to extensions and branches not authorized at the

date of the contract.

I see no want of good faith toward their own stockholders

by the directors in making this contract, so that it could be

affected on the ground of fraud. It, at first view, seemed

very unequal and unconscionable. It gave to complainant

thirty per cent, of the passenger earnings of defendant, and

we know, by authentic statements, that during the time for

which this account is asked, the expenses of many of our

leading lines have been from sixty to seventy per cent, of

their gross earnings, .thus giving to the complainant, as its

share, all, or nearly all, the clear profits. But this was not

so at the making of the contract ; and the business of the

complainant, whose road is short—not one-sixth of the com-
mon line—made a small addition to the trains of the defend-

ant, and could be done with very little additional cost, so that

the defendant might realize as much clear profit from the

business brought to it by this contract, and which it would
not have had without it, as it does on the business wholly its

own. If this is so, the contract was an advantageous one to

the defendant.

Whether the complainant receives more than it ought by
this contract, is not the question of unconscionability ; that

depends upon whether it would have seemed greatly too

much under the circumstances, when made. The directors

of defendant should have got as good a contract as they

could. I presume they did. They agreed to these terms,

because they could not get better ; and the complainant re-

quired them, because it was unwilling to expend its money
on less favorable terms.
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The defendant had, by the contract, the privilege of con-

solidating the stock of the complainant with its own, five

years after the road was in operation. If complainant's con-

tract was too advantageous, defendant had the right to absorb

it by consolidation, placing itself in the situation where the

complainant had placed itself by that contract. At the end

of five years, defendant judged its own situation under the

contract the best, and refused to consolidate; strong evidence

that, up to that time, the amount allowed to complainant was

not too much.

But the question here, does not depend upon the contract

being beneficial, and it is not necessary to decide that it was.

Nor is the want of equity in the contract a question here ; it

would be, if this was a bill to compel specific performance in

the technical sense of that term. It is a suit to compel the

defendant to account and pay, according to that contract; no

more a suit for specific performance than one brought for an

account between partners who have contracted to account.

As to the relief prayed, to compel the defendant to pay the

expenses the complainant was put to in changing the gauge

of its track, I do not see anything in the contract to found it

upon. There is no express agreement as to the gauge, and I

think none can be implied. The only part of the contract

that can be used as an argument for such implication, is the

provisions of the fourth article, which provides for each fur-

nishing a due proportion of freight cars. But that will apply

to the altered gauge, as well as to the former gauge. Neither

party, probably, contemplated a change of gauge. But the

defendant as probably did not contemplate restraining itself

from changing the gauge, and, most probably, would have

rejected such provision in the contract. It cannot, by impli-

cation, be held to have given up so important a franchise in

a contract that contained nothing to bring the proposition to

its consideration.*

* Decree reversed, 5 C. E. Or. 542.
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Graham vs. Berryman and wife.*

1. Objection to a witness, incompetent by reason of interest, whose in-

terest may be released by the party offering him, need not be made at the

very time of examination, but it must be made in time for the party to

remove the incompetency of the witness, if practicable, or to supply, by

other evidence, the want of his testimony.

2. Objections to testimony of a party to a suit, incompetent by reason

of his interest, and made when he had no right to take further evidence,

when they are substantial objections, should not be lost or waived by a

slight inadvertence, which causes no injury to the opposite party; as the

court would, in such case, extend the time for taking testimony.

3. A mortgage cannot be reformed, corrected, or declared void, for fraud

or mistake in the consideration, in a suit brought to foreclose it, nor can

that suit be defended on such grounds. The only remedy is by cross-bill

for that purpose ; and upon such cross-suit, the answer of the complainant

to the original suit is evidence, so far as responsive to the bill.

4. An answer, fully denying the charges of the bill, and not impugned

or contradicted by any witness, is conclusive as to such charges.

5. Under the general prayer for relief, any relief will be granted that

the complainant proves himself entitled to upon the facts stated in his bill.

6. Courts of equity will relieve against mistake, and will correct and

reform deeds and instruments of the most solemn character to grant such

relief. But when such relief is sought, the mistake must be clearly proved.

7. Such mistake must be as to a fact, not only not known to the party,

but one which he could not, by reasonable diligence, have ascertained.

And where a party ought, in the exercise of ordinary prudence, to have

made inquiry, and neglects to ascertain facts upon which his contract

is based, in cases where it is not necessary to repose confidence in the other

party, or where it is as much his duty as that of the party with whom he

deals to know the facts, courts of equity will not relieve against his own
negligence.

The hearing of this cause was brought on upon bill, cross-

bill, and proofs. The bill was filed to foreclose a mortgage

given by Berryman and wife upon her farm, to Graham. A
cross-bill was filed by Berryman and wife, to have the mort-

gage set aside as void, and the notes of Berryman, to secure

which it was given, delivered up to be canceled, on the

ground of fraud in the consideration. The alleged fraud

*Cited in Burgin v. Oiberson, 11 C. E. Gr. 77 ; Voorhis v. Murphy, Id.

435.

Vol. iv. b



30 CASES IN CHANCERY.

Graham v. Berryman.

consisted in fraudulent representations by Graham to Mrs.

Berryman, first, of the character and fitness of the agent

employed by her to purchase from Graham the lease of a

dry goods store and the goods contained in it, and intended

to be employed to conduct the business for her ; and, next,

of the value, quantity, and original cost of the goods. The

contract alleged was, that Graham agreed to sell the lease

and the goods in the store for the original cost of the goods,

less ten per cent. And the cross-bill alleges, that Graham

furnished to Mrs. Berryman a list of the goods, in which the

quantity and original cost of them were fraudulently mis-

stated as greater than they in fact were, for the purpose of

defrauding her ; and insists that $5000, which had been paid

on the mortgage, was equal to the value of the goods at the

contract price, and that the notes and mortgage should be

declared void, and given up to be canceled, and that an in-

junction should issue against proceeding in an ejectment,

brought by Graham upon the mortgage. The cross -bill

contains also the general prayer for relief.

Mr. L. Zabriskie, for complainant.

The defendants, by their cross-bill, set up, as a defence to

the mortgage of complainant, fraud and misrepresentation

by the complainant in two particulars : 1. As to the charac-

ter and business capacity of one Alexander Just,. to whom,
as the defendants allege, they gave the charge of their busi-

ness, on complainant's recommendation. 2. As to the quality

and cost prices of the stock of dry goods, for which the mort-

gage was given in payment.

1. All misrepresentation by the complainant, as to the

character and capacity of Just, is positively denied in com-

plainant's answer to the cross-bill. And no proof whatever

to sustain the allegation, or to contradict complainant's cross-

answer on this point, has been produced by defendants.

2. The only representation whatever shown in the case to

have been made by the complainant, in regard to the quality
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and cost prices of the stock of dry goods, was the handing

over by the complainant a list of the dry goods, with the cost

prices marked and footed up. When, however, complainant

gave defendants this list, he told them not to rely upon it,

but to take it and go to the store where the goods were, and

see if it was correct. Under these circumstances, defendants

went to the store and examined the goods, with this stock list.

The list was made out for the complainant by his agent in

charge of his store, and the clerks under him, and given to

the complainant for his guidance in making the sale of the

goods. He then says to defendants, this is what I am told is

in the store
;
go and see if it is right. There was no misrep-

resentation here.

But if complainant did represent the stock list to be true,

by the mere act of handing it over to defendants, it is con-

tended that it should be shown to have been false to com-

plainant's knowledge; yet it is established, by complainant's

answer to cross-bill, that he believed it to be true. Carley v.

Wilkins, 6 Barb. 557; Case v. Boughton, 11 Wend. 108;

Ormrod v. Huth, 14 Mees. & Wels. 663 ; Polhill v. Walter,

SB.& Ad. 114.

The defendants, moreover, acted upon their own judgment,

after an examination of the stock of goods, and did not rely

upon the stock list. Therefore, if it was false, they can take

no advantage of it, for it did not influence them in their pur-

chase. Taylor v. Fleet, 1 Barb. 475; 1 Story's Eq. Jur.,

§ 200 a, § 146, and § 191 ; 2 Kent's Com. (9th ed.) 656

;

Trower v. Neweome, 3 Merivale 704.

Representations by a seller, as to his belief as to quality or

value, is no fraud or warranty. 2 Kent's Com., (9th ed.) 658

;

Jendwine v. Slade, 2 JEsp. 572; Broom's Legal Ifaxims

357.

It is not claimed that there was anything but a partial

failure of consideration; and this is no defence to a suit

brought upon a security given for the price. Tye v. Gwynne

2 Camp. 346 ; Mann v. Lent, 10 B. & C. 877 ; Thornton v.
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Wynn, 12 Wheat. 183; Beninger v. Corwin, 4 Zab. 257;

Morgan v. Richardson, note to 1 Camp. 40.

3. The evidence adduced by the defendants, to show that

this stock list was, in fact, a false statement of the quantity

and cost prices of the dry goods, is not of such a character

as can be believed, especially to defeat a solemn instrument

under seal. It consists of the testimony of three clerks,

employed by complainant's agent in the store where the

goods sold were, who testify that they, on their own respon-

sibility, without instructions from any one, caused the goods

to be falsely set down on this stock list. They appear to have

had no object in doing this. They say the complainant knew
nothing about it. They have come of their own accord from

another state, voluntarily, to testify for the defendants, that it

was they who caused them to be cheated by this stock list.

Their testimony is contradicted by the complainant's agent

in charge of the store, and also by one of their fellow

clerks.

This is certainly not such evidence as will authorize a

court to set aside a mortgage under seal. 1 Story's Eq. Jur.,

§200.

Mr. Gilchrist and Mr. C. H. Voorhis, for defendants.

The Chancellor.

The complainant in the original suit, Mr. Graham, was

sworn as a witness, without objection at the time. Objec-

tion was made to his competency at the closing of complain-

ant's evidence, and before any testimony had been taken by

the defendants, and testimony was taken by both parties

after this objection. There is no doubt, but that Graham is

an incompetent witness, as Berryman and his wife are both

adverse parties in interest, and either cannot be sworn. The
only question made was, that the objection was not made in

the proper time, that is, at his examination. Counsel, on

the argument, declined to press or argue the objection, but
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distinctly stated that he did not waive it, and it is, therefore,

my duty to decide it.

Chancellor Pennington held, in Neville v. Demeritt, 1

Green's C. R. 334, " that witnesses should be objected to at

the time of their examination." But his intention in this

expression must be gathered by what he had just before

stated :
" that, in the case of a witness whose interest might

be released by the party offering him, I would certainly not

sustain such an objection for the first time made at the

hearing, without giving an opportunity to release that inter-

est, and for a re-examination, if the party thought proper."

And the only authority cited by him, the case of The Mo-
hawk Bank v. Atwater, 2 Paige 61, says: "The objection

must be made at the time of the examination, or at least

before the proofs in the cause are closed." The reason on
which the rule is founded, does not require that the objection

should be made at the very time of examination, and not

after. But it must be made in time for the party to remove
the incompetency of the witness, if practicable, or to supply,

by other evidence, the want of his testimony. This I hold

to be the true rule.

Here the objection was made at the closing of complain-
ant's evidence, and when, as the case stood, he had no right

to take further evidence. I was inclined to think that it

came too late, even under the modification of the rule in

Neville v. Demeritt, above stated. But objections to testi-

mony that are substantial objections, as this is, should not
be lost or waived by a slight inadvertence, which causes no
injury to the opposite party. And, as the court would
always in such case grant further time to restore competency
to the witness, or to procure other testimony, I must hold,

that in this case the objection was in time, and overrule

Graham's evidence.

A mortgage cannot be reformed, corrected, or declared

void, for fraud or mistake in the consideration, in a suit

brought to foreclose it, nor can that suit be defended on such
grounds. The only remedy is by cross-bill for that purpose.
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Miller v. Gregory, 1 C. E. Green 274. And, therefore, in

this case, the only remedy for the defendants is upon their

cross-bill. And in that suit, the answer of Graham is evi-

dence, so far as responsive to the bill.

Graham's answer denies, fully, all fraud in representations

as to the agents of the defendants, and as to that is conclu-

sive, as no proof is offered on that point. It also denies the

charge in the cross-bill, that he or his partner, Aitkin,

handed to Mrs. Berryman's agents a book, in which the

measurements and prices of the goods were written as a just

and true account of the quantity and cost prices of said stock

of goods, or that he said, or in any way gave them to under-

stand, that it was accurate and true. And the answer avers,

that the list was made for themselves, to ascertain the

amount and cost of the stock of goods, to enable them to fix

the price, and that he handed it to Mrs. Berryman's agents,

and expressly told them to take it and compare it with the

goods, and see if the quantity and prices were correct ; and

that it was distinctly understood between him and them,

that the goods were not to be purchased upon the faith of

that stock list ; and it also avers, that he believed, and still

believes, that the stock list was correct, and that he was privy

to, and intended no fraud. These allegations are responsive,

and are not impugned or contradicted by any witness. There

can, therefore, be no relief on the ground of fraud.

The counsel for Graham insists, that as the bill is for re-

lief on the ground of fraud, no relief can be had, except on

that ground ; and that, in this suit, no relief can be had on

the ground of mistake. In the case of Read's AdmWs v.

Cramer, 1 Green's C. R. 277, the contrary doctrine was

acted on, if not announced, by Chancellor Pennington. And
the rule is, that under the general prayer for relief, any re-

lief can be had that the complainant is entitled to upon the

facts stated in his bill, so far as proved. If a failure of con-

sideration is shown by such mistake between the parties as

can be relieved in this court, although it was occasioned by

the mistake, and not the fraud of the party, as charged in
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the bill, the relief can be granted in the suit. If Mrs. Ber-

ryman is entitled to relief from the mortgage on the ground

of mistake, I am of opinion she can have it on this cross-

bill.

The answer of Graham admits that he agreed to sell the

stock of goods for ninety per cent, of the cost price of the

goods. This is the agreement, as charged in the cross-bill

;

and the complainants in it contend, that if by mistake, and

without fraud, a greater sum was inserted in the mortgage,

it should be reformed and corrected to the true amount.

Courts of equity will relieve against mistake, and will cor-

rect and reform deeds and instruments of the most solemn

character to grant such relief. But when relief is sought

from deeds or other writings, the mistake must be clearly

proved. 1 Story's Eq. Jur., § 152.

Again : the mistake must be as to a fact, not only not

known to the party, but one which he could not, by reasonable

diligence, have ascertained. Where a partv ought, in the

exercise of ordinary prudence, to have made inquiry, and

neglects to ascertain the facts upon which his contract is

based, in cases where it is not necessary to repose confidence

in the other party, or where it is as much his duty as that

of the party with whom he deals to know the facts, courts of

equity will not relieve against his own negligence.

In this case, Graham did not undertake, except for himself,

to ascertain the quantity or cost price of the goods. He
gave the purchaser the result of his inquiry as an aid, and

invited her to examine for herself. No person of ordinary

prudence would have neglected to examine the quantity, and

inquire into the cost of the goods of an old store, purchased

for over $9000, as these were. The opportunity was given.

The goods were at his service for more than a week, and the

clerks were there, who by their own testimony, when pro-

duced by him, changed the cost prices, which they then knew.

1 Story's Eq. Jur., § 146, and note.

Besides, she sold these goods without re-measurement, and

without giving Graham any opportunity of ascertaining the
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amount of the error, if any ; she sold and disposed of them

without any complaint to Graham, until payment of the

mortgage was insisted on, eighteen months after the sale.

This negligence, in this case, would work a grievous wrong

to Graham, who was guilty of no fraud, by depriving a vigi-

lant man of all means of ascertaining the truth and rectify-

ing the mistake, in order to relieve a negligent purchaser

from her own laches.

But I am not satisfied by the evidence, that there was any

error or mistake of any importance in the list of goods and

prices to rectify. The principal, if not the only proof of it,

is the testimony of the three witnesses, Hornridge, Foy, and

McGraff. They were three clerks in the store up to the

time of sale, employed by Gage, who for years had conducted

it as if his own, for Graham and Aitkin. These clerks seem

to have supposed that Gage owned the goods and business,

and had mortgaged or pledged them to Graham and Aitkin.

They were present at the making out the account of stock in

question. They measured the goods, and marked the quan-

tity and prices on them, and they testify that they falsely

marked the quantity and prices too large ; that they did it

voluntarily, without request from Graham, Aitkin, or Gage;

they did not know that Graham or Aitkin knew of it, but

suppose that Gage did. Two of them supposed that they

were aiding Gage to take advantage of Graham, to whom
they had an antipathy ; and one took it for granted, that as

there was to be a real sale, the goods were expected to be

marked up. Witnesses, attempting to aid a party by volun-

tarily swearing to a fraud concocted by themselves, without

a request from any one, are hardly such as come up to the

rule requiring clear evidence to set aside or reform a solemn

instrument. The evidence of these witnesses is hardly credi-

ble, even if it had not been contradicted.

Besides the answer of Mr. Graham, it is contradicted by

the evidence of Gage, who called off, from the marks upon

the goods themselves, the quantity and prices that Aitkin

put down in the stock book. Gage knew the goods longer
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and better than any witness ; he knew the old cost marks on

them, which he says were never changed ; from these marks,

he called them out to Aitkin. Unless Gage is false, there was

no mistake in that list, as contended. His want of truthful-

ness is not shown by his own evidence, or any other evidence

in the cause. Moore was present at the account, and took part

in it ; he denies that there was any marking up of measure-

ment or prices. It is true, that these ingenious clerks, bent

on fraud, might have done it in his presence, and concealed

it from him ; but their testimony, that it was understood by

all in the store, cannot be true if he is believed.

The fact which appears by the responsive answer of Gra-

ham, that Berryman was satisfied, and made no complaints

until called on to pay the residue of the mortgage when due,

leads to the conclusion, that this defence was got up to meet

the emergency, and would not have been thought of had no

difficulty occurred about urging payment.

The relief sought in the cross-bill must be refused, and the

bill dismissed. The complainant is entitled to a foreclosure

of his mortgage, and to have an account taken of the amount

due on it.*

Clare vs. Clare.

1. Divorce, on the ground of adultery, will not be decreed upon the tes-

timony of a particeps criminis, herself notoriously unchaste, and in her evi-

dence untruthful and reckless, uncorroborated by any circumstances that

lead to the conviction of the defendant's guilt.

2. The proof of adultery, to justify a decree for divorce, must not only

be clear and direct, but it must be entitled to, and command belief.

This cause came on for hearing upon petition, answer, and

proofs.

* Decree reversed, 6 C. E. Qr. 370.
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Mr. Scheyick, for petitioner.

Mr. Adrain, for defendant.

The Chancellor.

The petitioner applies for a divorce from her husband, on

the ground of adultery, committed by him with one Annie

Browning, in the year 1863, in the city of New Brunswick.

The petition was filed July, 1867, she having had no

knowledge or suspicion of the adultery until the 18th of

April of that year, when she found, in her husband's pocket,

a letter, of which the address and signature had been cut

out, the writer of which applied to the person addressed, for

aid in the support of a child of which she had been deliv-

ered, and of which she said he was the father.

The petitioner would not own to him taking the letter

when he first inquired about it, but first showed it to his

mother, and to an intimate friend of her own. After this,

she applied to him for an explanation of it, which he de-

clined or refused to give. He insisted that the letter should

be first returned, or he would make no explanation.

The conduct of the petitioner, in requiring from her hus-

band an explanation of such a letter, and being dissatisfied

when none was given, is natural and proper ; it is what any

true wife and right-minded woman would have done; it was

not improper that she should look at an unsealed letter in

the pocket of a vest handed her by her husband to mend,

or, on finding its contents to be such as these, that she should

take possession of it. Perhaps she should have asked an

explanation from him before showing it to his mother, or to

her own friends ; that much depends upon his disposition

toward her, and the kind of intimacy and confidence between

them. But if she made a mistake in what any one may
think she should have done, it was a mere error in judgment,

that cannot in any way prejudice or injure her in seeking

her rights in this suit. It may afford to the defendant an
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excuse, or rather a reason for his conduct in refusing to

give to his wife the explanation to which she was entitled

immediately if he was innocent. That refusal would be a

strong circumstance against him, unless it could be explained

by conduct on her part, or other circumstances to account for

it. Facts that would not justify him in refusing the explana-

tion, might naturally excite a feeling that would make him

stubborn and refuse to do what he ought to do, without im-

plying guilt.

Besides this letter, and his conduct relating to it, the only

evidence of the adultery is that of Annie Browning herself;

she swears to it positively and directly. But, from her own
account of herself, and the account of every other witness,

her character is utterly worthless. She is notoriously, un-

chaste, and in her evidence untruthful and reckless in no

ordinary degree. The evidence of such a witness ought not

to be sufficient to dissolve the marriage tie of a man against

whose conduct for fidelity to his wife for the many years of

their relation, nothing else is shown or breathed. When
divorce courts require adultery to be clearly proved before a

divorce will be decreed for that cause, they do not merely

mean that it must be clearly and directly sworn to, but that

the proof must be entitled to, and command belief.

It was unfortunate that this witness was examined in the

absence of counsel of the defendant ; this fact does not de-

tract from her credibility, but the urgency for examining

her on that day, which prevented counsel exercising the

usual courtesy of the profession toward opposing counsel

when sick, and the fact it disclosed, that this witness was

kept at a distance, at the expense, and by the management

of the petitioner, or her friends, does necessarily impair

the confidence to be placed in her. The petitioner and her

friends evidently considered her an unreliable witness ; that

it would be unsafe to leave her where she could be approached

or tampered with by the defendant. I have no suspicion

that this was from a corrupt motive, but from a want of con-

fidence in her, natural to be entertained ; but I cannot close
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my eyes to this evidence, that she was regarded by them as

she is by me.

There are no circumstances proved to corroborate Annie

Browning. On the contrary, it seems to me, that if her story

were true, that the defendant had the intercourse charged with

her in his own house where her husband's mother was em-

ployed as cook, and was in the kitchen where Annie always

went, and generally remained, at her visits to the house, she

must have seen something that would have aroused suspicion,

and that she could, when the charge was made, have looked

back to, and remembered as confirmatory circumstauces. She

knows of none. All she can recollect is talking and laugh-

ing, and she swears that she did not think anything of it at

the time. She is inclined to support the petitioner, and the

want of all support in her testimony is much against the

credibility of the charge. I shall not recapitulate the testi-

mony of the other witnesses, but I see nothing in them to

support the evidence of Annie Browning. Clare is shown to

have attended Annie home at night from church, and to have

met her in the street, and stopped to talk with her ; to have

called at her mother's house several times, and talked to her

in her mother's presence.

The only thing to aid her testimony is the letter, and his

concealing it from his wife, and refusing to explain it to her.

There is no doubt that Annie Browning wrote that letter,

and it may have been signed Annie, or with her full name, and

it was addressed to the defendant. But she never charged him

otherwise with being the father of her child, or applied per-

sonally to him for aid. This she would most naturally have

done, if her story was true. He did nothing in consequence

of the letter ; if he had been conscious of guilt, he would

have done something to quiet her and conceal the charge. He
should have shown the letter to his wife, and yet many faith-

ful husbands would have judged it best not to do so, espe-

cially if she was under the influence of a friend whom he

might think ill disposed toward him, and inclined to excite

prejudice against him.
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His account, that he had thrown it for years in a box, and

taken it out a few days before his wife found it, in conse-

quence of a casual conversation, to show it to a few friends,

is not improbable, and is confirmed by the evidence of some

of these friends, that he did show it. His refusal to explain

it was wrong and and imprudent, must excite suspicion

against him. It is much stronger than the evidence of

Annie Browning; it is the only thing that has raised a

serious doubt in my mind in the cause, and yet it may be

considered as accounted for, though not justified, by the cir-

cumstances before alluded to. It is, at the best, so doubtful

as not to convince my mind, in connection with the evidence

of Annie, that he was guilty of adultery with her, or any

one else.

I have so far considered the case, without reference to his

testimony, in which the charge is fully denied. I see no

reason to disbelieve him. His character and conduct, so

far as developed, incline me much to believe him as a truth-

ful witness.

I feel convinced, on the whole case, that the charge is not

true. And if I were not fully convinced of that, I would

have no hesitation in holding that the evidence is not suffi-

cient to warrant this court in granting a divorce. The peti-

tion must be dismissed. But his improper conduct, with re-

gard to the letter, naturally roused the suspicions of his wife,

and, together with information derived from Annie, led her

to bring this suit ; her course in so doing cannot, under

the circumstances, be condemned as improper, and he must,

therefore^ pay the costs of the petitioner, and a reasonable

counsel fee to her counsel.
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Eyre vs. Eyre and others.

A court of equity will not relieve against a conveyance made to prevent

the grantor's property from being sacrificed, and his creditors from recover-

ing their money. And no subsequent promise for the re-conveyance of

such property, founded on such fraudulent consideration, will be enforced.

This cause was argued on pleadings and proofs.

Mr. Hutchinson, for complainant.

Mr. Merritt, for defendants.

The Chancellor.

The object of this suit is to obtain the specific performance

of a parol contract to convey lands, alleged to have been

made to complainant by James Eyre, now deceased, the

father of the complainant and of the defendants. In 1851,

the complainant and his brother, Isaac, who, as partners,

were engaged in business, conveyed the lands in question to

their father by deed, absolute on its face, but alleged to be

without consideration, and not intended, to operate as an ab-

solute conveyance. It is alleged that James Eyre promised

to re convey the property, but never did ; that he died in

1864, and the defendants, his heirs, have refused to convey.

The complainant alleges that, on faith of the contract, he

took possession of the property, and, with the knowledge of

James, expended $200 in improvements on it.

The laches of the complainant is great, almost sufficient,

in any case, to deprive him of the aid of this court in de-

creeing performance of a parol contract. The person who

made the contract, and could answer and explain the facts

charged, is dead, having lived twelve years after the con-

tract, and no excuse is given for the delay.

But the case need not be put on that ground. The com-
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plainant, in his bill, and in his testimony, states that he and

his brother owed some money, as partners, in Philadelphia,

and the conveyance to their father was made to prevent their

property from being sacrificed, and their creditors from re-

covering their money. It is well settled, that no party to

such a transaction can have relief from it in a court of equity.

And no subsequent promise, founded on such fraudulent con-

sideration, can place the complainant with clean hands in

this court. It taints the whole transaction. Nor will the

expenditure of money in improvements, on the faith of such

tainted promise, change his situation.

The bill must be dismissed with costs.

Condit vs. Tichenor.

A deed, absolute on its face, may be proved by parol to have been given

by way of mortgage, but the proof must be clear.

Mr. Dodd, for complainant.

Mr. T. Runyon, for defendant.

The Chancellor.

The bill was filed for the sale of certain lands conveyed to

the complainant by Joseph L. Alden, by a deed, absolute on

its face, dated January 10th, 1861. The deed conveyed

other lands than those sought to be sold in this suit, and

was for the consideration of $40,000. The bill alleges that

the deed was given to secure the payment of $2096, which

Alden owed the complainant on a promissory note, and calls

the deed a mortgage deed, but alleges no facts, or states no

agreement or defeasance, either written or parol, by which

the deed was converted into a mortgage. The deed was ac-

knowledged on the 14th day of January, 1861, and on the
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same day recorded as a deed in the records of deeds of the

county.

On the 24th day of the same month, Carey and Salisbury

recovered a judgment in Essex county Circuit against Alden,

for $2500, or thereabouts ; and Tuthill and Broadhead, on

the 21st, recovered one in the same court against him, for

about $700 ; and the complainant, on the 14th of February

of the same year, recovered a judgment against Alden in the

same court, for about $2300, the amount of his note above

mentioned. These suits were pending at the time of the

date and recording of the deed to the complainant. The

lands in question, among others, were sold on three execu-

tions issued upon the three judgments ; the sale was under all

three executions.

Carey, one of the plaintiffs, bought at that sale the lot in

question, and subsequently sold it to the defendant, Tiche-

nor. The complainant received from that sale $300, and in

this suit asks for a sale of the lot sold to Tichenor, to pay

the balance due on that judgment, claiming that his mortgage

deed, being prior in date and recording to the entry of the

judgment to Carey and Salisbury, is a lien on the same in the

hands of the defendant.

The answer denies that the deed from Alden was given to

complainant by way of mortgage, or to secure the payment

of his debt, and avers that the same was given to delay the

creditors of Alden who had brought suits, and to prevent

the recovery of their debts and that the same is void, as

against creditors of Alden, and as against Carey and the de-

fendant, Tichenor, who derive title under a judgment against

Alden.

The first question is, whether this deed was given as a

mortgage, or by way of security only, for the debt due from

Alden to Condit.

The answer distinctly denies it, and the fact must be

proved. It may be proved by parol that a deed, absolute on

its face, was given by way of mortgage, but it requires proof;
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and as it is proof that is to destroy and change the effect of

a solemn deed, the proof must be clear.

In this case, I can find no proof whatever of the fact

—

nothing that looks like, or has a tendency that way. Com-
plainant did not know of the execution and delivery of the

deed at the time it was given and recorded ; it was executed

in his absence, and placed upon the record by Alden with-

out his knowledge, and there is no evidence to show that

complainant knew of the fact before the first two judgments

were entered ; there is some to show that he knew of it be-

fore the 14th of February, when his own judgment was en-

tered. But he so little relied upon this deed as a mortgage,

that he attended the sheriff's sale, and bought some of the

lands included in his own deed, which, if his claim in this

suit is well founded, should bear their proportion of the

mortgage debt. No evidence, oral or written, shows that

there was any agreement or understanding between the

complainant and Alden, that this deed was given as a mort-

gage, and was to be void on the payment of a debt of $2100,

the deed being given for $40,000, money in hand well and
truly paid. The only evidence on the subject is, that some-

time before the middle of February, 1861, Alden met the

son of the complainant in the street, and handed to the son,

as attorney in fact for his father, this deed ; that the son ac-

cepted it for his father, and afterwards told his father that

Alden had given this deed as security for the debt that he

owed his father. But there is no evidence that Alden said

it was as security ; nothing was said like it in the conversa-

tion had by him, at the alleged delivery of the deed, with

complainant's son, which is the only evidence offered by
complainant of anything said or done by Alden. The com-
plainant has, in my opinion, entirely failed in the proof

necessary to constitute this absolute deed a mortgage, which

is essential to any relief in this court by way of a mortgage

sale. The defendant, on the other hand, shows, by the evi-

dence of the person who drew the deed, and before whom it

was acknowledged as one of the masters of this court, that

Vol. rv. c
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the deed was drawn and executed by Alden in the absence

of the defendant ; that Alden did not execute it as a mortgage,

but executed it as a deed for the purpose avowed at the

time, of preventing his creditors from levying on the lands;

that he executed at the same time another deed to a Mr.

Bird, for a large quantity of real estate, with the same nomi-

nal consideration, and for the same avowed purpose ; and that

both were left with him, the conveyancer, who took them to

the register's office on the 14th of January, and took them

from there, when recorded, on the 28th day of March, and

retained the deed to complainant until the second of March,

1862, when he delivered it to complainant's son, upon his

written receipt shown.

Besides the want of testimony on the part of the complain-

ant, this testimony, if believed, shows conclusively that the

deed was not given as a mortgage, but as a fraudulent deed,

to protect the property of Alden from his creditors. If this

testimony is believed, the deed is not good as a mortgage, or

for any other purpose. This testimony is not only not im-

pugned by any evidence, but confirmed by all the circumstan-

ces surrounding the case.

I must, upon this view of the evidence, refuse the relief

sought, and dismiss the bill with costs.

Tainter vs. The Mayor of Morristown.*

1. Upon a motion to dissolve, the allegations of the answer, supported

by affidavits, must be taken as established.

2. The unlawful cutting down of fences, shade trees, and ornamental

shrubbery is an irreparable injury, and, where established, will be sup-

pressed by the preventive powers of this court.

3. A return of surveyors of the highways, coming up collaterally in

this court cannot be judged void, or disregarded for any irregularity or

deficiency, if the surveyors had jurisdiction of the subject matter.

4. It is not necessary that a commission be appointed to ascertain the

lines of an ancient highway before proceeding to remove encroachments

•Cited in State v. Morristvwn, 4 Vr. 67 ; State v. Trenton, 7 Vr. 201.
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alleged to be thereon, when the true limits and courses thereof can be as-

certained with accuracy and certainty, and, in fact, are so ascertained by
survey.

5. Time will not legalize an encroachment upon a public highway.

6. The act of March 24th, 1859, (Nix. Big. 751,) applies not to ancient

highways, but to roads not opened, used, or worked within twenty years

after being laid out.

This was a motion to dissolve an injunction, made upon the

bill and answer and the affidavits annexed.

Mr. Pitney, in support of the motion.

The bill impliedly admits that Elm street should be sixty-

six feet wide.

The courses of the lines of South and Elm streets, taken

from complainant's deed, show that those streets meet at an
acute angle, making an obtuse angle of one hundred and
fifteen degrees on complainant's lot. Hence the measure-
ment of sixty -seven and a half feet along South street was a

diagonal measurement, and shows the street less than sixty-

six feet wide.

The northwest line of the street, as fixed by the bill, shows
that the required width must come from the complainant's

lot, as we claim.

The complainant is careful not to swear that the fence has

stood in its present position more than thirty-seven years.

The question of adverse use was settled in the case of

Cross v. Morristown, 3 G. E. Green 305. See also Mayor of
Jersey Gity v. Morris Canal and Banhimg Co., 1 Bens. 560-1,
opinion of Whelpley, J.

Hence, complainant's case fails on the bill.

If the fact of a diagonal measurement had appeared to

the Chancellor, it is evident no injunction would have been
granted.

The answer shows a street or road laid out by surveyors in

1786. If proceedings of surveyors voidable, yet it is too late

now to set up such defect. The complainant is bound by-

long acquiescence.
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The survey is an ancient record. The street has been

opened and used in accordance with it. It is recognized in

the deed under which complainant claims title.

The survey shows that Stites' line corresponds in course

with the line of actual use, excepting along complainant's

land. If there is any mistake in Stites' line, it is in favor

of the complainant. The deed from James Wood to Albert

Barnes shows that complainant's fence encroaches on Elm
street five feet and eleven inches—-just what we claim. Mr.

Barnes' affidavit is conclusive.

We insist that the location of the street is sufficiently cer-

tain to dispense with appointment of commissioners, under

section seven, supplement of 1866, to charter of Morristown.

At any rate, commission is not necessary to show that com-

plainant's fence is an encroachment.

It is useless to continue injunction until final hearing, as

it is manifest the case cannot be changed.

The fixing of thirty-seven years by the complainant, as the

time that the fence has occupied its present position, shows

that she knew of Mr. Barnes' change ; and affidavit of Nor-

ris shows warning and notice.

The defendants should have costs.

Mr. Vanatta, contra.

The injuries threatened by the defendants, and complained

of in the bill, viz., removing and destroying shade trees,

shrubbery, and fences, and seizing land and appropriating it

to public use, are irreparable mischiefs, and proper to be

prevented by injunction. The intent to do the mischief is

not denied, but admitted, and sought to be justified.

The injunction was granted, and it rests upon the ground,

that long possession of lands adjoining a street, and long

usage of the street in conformity to that possession, are evi-

dence of where the street is. Den d. Haring v. Van Houten,

2 Zab. 61.

After so long a possession, accompanied by title, as is

shown by the bill and admitted by the answer, especially
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where the possession was taken in good faith, and has been

so held, as is the fact in this case, the party in possession

should not be ousted, and the land wrested from her, until a

paramount legal title to the locus in quo has been judicially

established. And she is entitled to retain the possession until

that is done.

The defendants have no rights in, or power over, the prem-

ises in question, unless the grantors of the complainant, more

than thirty-seven years ago, were guilty of a purpresture.

Such a question (if this court will decide it at all) should not

be decided on a motion to dissolve an injunction.

To dissolve the injunction is practically to decide the

whole case against her, and take her land from her at once,

although it may be at the final hearing she will be able to

show that the charge of purpresture made against her

grantors is unfounded.

The rightfulness of a possession so bona fide, and of such

long duration as the complainant's, should not be tried or

decided upon ex parte affidavits.

Besides that, if it should be established that the complain-

ant's fence does encroach upon the limits of the old road

survey, the question would still remain, whether the en-

croachment is so injurious to the public as to require its

abatement. 2 Waterman's Eden on Injunc. 259, 260; Rex

v. Lord Grrosvernor, 2 Starkie's Nisi Prius 511. That ques-

tion the court will hardly dispose of on a motion to dissolve

an injunction. In such cases, the court will preserve the

property in dispute until the legal right is decided. 2 Water-

man's Eden on Injunc. (3d ed.) 271-3, note 3.

In this case, the court may order an issue to try the ques-

tion whether complainant's fence encroaches upon the high-

way; or the court, perhaps, may try the question of nui-

sance or no nuisance ; but it will not try that question on a

motion to dissolve an injunction, when the whole defence

rests upon the location of a line run in 1786, and when the

possession for over thirty-seven years has been in contradic-
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tion of the location of that line, as now made by the de-

fendants.

To dissolve the injunction on ex parte affidavits is, in effect,

to allow the defendants to locate the line themselves, and to

turn the complainant out of possession before her right is

tried.

In short, my point is this : the complainant is bona fide

in possession of land by actual enclosure ; it is included in

her deed. Her possession has been of more than thirty-

seven years' duration. No one can, therefore, legally turn

her out of possession, on the pretext that her fence is inside

of an old road survey, until after judgment against her right

in a court of competent jurisdiction ; and if any one attempts

to turn her out before such judgment, in such manner that the

eviction will work an irreparable injury, this court will re-

strain them by injunction.

The line of the street is not so proved by the defendants,

that the court can now say that the line insisted upon by the

defendants is the true line.

Not only are the line and monuments designated by de-

fendants' survey not in accordance with those established,

but, on the contrary, every location and possession on the

west side of Elm street, as appears by the map annexed to

their answer, is a contradiction of the accuracy of that

survey.

It is admitted by the answer, that the complainant is oc-

cupying pursuant to the deed from James Wood to Albert

Barnes, dated the 12th of March, 1829, and that she does

not encroach upon the street as described in that deed. The

description in that deed has been followed ever since in con-

veyances and possession—over thirty-eight years. It is to

be assumed that Wood and Barnes understood the street to-

be according to that description. Their understanding at

that time, of where the street lines were, was much more

likely to be correct than any conclusion Mr. Stites may now

arrive at. James Wood was cotemporary with Elm street.

He owned more land on the street than any one person.
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That deed is his testimony as to where the street was. The

affidavit of Mr. Barnes shows that, in 1829, the line of the

street was understood and believed to be just where the

complainant claims it to be, and he located his fence accord-

ingly.

The well settled principle is, that practical location is evi-

dence of a mistake in the description. Opdylce v. Stephens,

4 Dutcher 89, 90.

This principle, where surveys have been made by the com-

pass, is indispensable and invaluable. Without it, the utmost

confusion and mischief would ensue. Without being guided

and controlled by established, recognized monuments, or

recognized lines of occupation, no line of any considerable

length, run by the compass, can be accurately ascertained,

even one day after it is run. The diurnal variation of the

needle, and the variation produced by ever-changing local

causes, make the compass incapable of marking a long line

twice in the same place. The diurnal variation of the needle,

amounting often to three-fourths of a degree in a day, in a

line of twenty-four chains, would amount to over seven feet.

Hence there is not one chance in one thousand that Stites has

found the line run in 1786.

Mr. Barnes' affidavit is, that he placed his fence to the

eastward of what was then understood to be the easterly line

of Elm street. His deed so said ; and Matthew G. Lindsley,

a very old man if he were now living, and a cotemporary of

Elm street, so told Mr. Barnes. It is improbable that Linds-

ley advised his pastor to encroach upon the highway. If

Barnes did so encroach, it is improbable that everybody, for

thirty-six years after Mr. Barnes sold the property and left

Morristown, would acquiesce in an encroachment. Could Mr.

Barnes have been cross-examined, it would have been shown

that he placed his fence where it was then understood the line

of Elm street was.

Moreover, it would have been shown that, for many years

before he built his fence, there was no fence at all on the South

street side of his lot.
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The affidavit of John Crovvell shows that, from 1818 to

1829, and until Mr. Barnes put one up, there was no fence

at all on the South street side of the complainant's lot. To

the same effect is the affidavit of Edwin L. Lounsbury. A
perusal of these two affidavits cannot fail to convince the

court that it should not, by its judgment, fix that street line

upon ex parte affidavits.

By Mr. Barnes' affidavit, it appears that he terminated his

feuce on Elm street in a line with the fence on the Campfield

lot. Yet that fence, where it joined to Mr. Barnes' fence,

by Stites' survey, stood over two and one half feet in the

street.

Again : Stites refers, and the answer does, to Nathan Ford's

deed to James Rogers, in 1804. And yet Stites' line is two

links different from the street line of that deed. His survey

is wrong, because it conflicts with the practical location at

every point.

By Stites' affidavit, it will be seen that he fixed the begin-

ning of Elm street by mere assumption. He says he found

the southeasterly corner of Frederick King's lot by running

over a well, &c. Then he went along Morris street north-

westerly, two chains and twenty-eight links. He says, that

at the end of two chains and twenty-eight links, he " assumed

to be the southwest corner of the first lot," &c. He does not

swear that there is any corner at the end of that line ; nor is

there, in fact. Hence he "assumed" a corner, and upon that

builds his whole survey.

As to the other and principal monument, namely, the

division line between Nathan Ford and Chilion Ford, and

Nathan Ford and David Ford, (which division line was the

centre of Elm street,) Stites does not pretend to say that he

knows where it is, nor what it was. Nor does he pretend that

he found that line.

Although the centre line of the road survey is south 28°

30' west, yet that course is subordinated to the partition

between the Fords. It is a case in which the road must be

located by the monument, and not by the course. His whole
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survey is based upon an erroneous principle, and upon as-

sumptions. The road was tied to a monument. He has run

it by the course, and disregarded all monuments, except such

as he assumed.

Again : the map of Elm street, appended to the answer,

shows, that at the mouth of Elm street the defendants have

one hundred and eighteen feet for road purposes ; fifty- five

feet seven inches of that they devote to a useless park, and

that has been extended to the eastward lately. The plain-

tiff's grantor purchased, in common with others, that ground,

and devoted it to street purposes, and the defendants have

accepted it for that purpose. The buying of the land to ex-

tend Elm street westward, implied an understanding that it

should not be extended eastward. Having accepted that

gift on those conditions, and now having it, it is inequitable

for the defendants to spread the road in the Chester lot, now

complainant's.

When Mr. Chester was solicited to contribute to that pur-

chase, he was shown a map, showing how the ground was to

be used, and he paid his money upon the faith of that ar-

rangement being carried out. By that map, there was to be

a street thirty-three feet wide, between Mr. Chester's lot and

the park ; a street of like width between Mr. Muchmore's

(now Mrs. Turner's) lot ; and the residue, leaving fifty feet

front on South street, was to be put into a park.

The understanding with Mr. Chester was, that the park

on South street should be fifty feet. Stites' map, annexed

to the answer, shows that the park on South street is fifty-

five feet and seven inches.

They say Mrs. Tainter's fence encroached five feet ten

inches. Brookfield's map, put alongside the map appended

to the answer, shows that the defendants' fence encroaches

five feet seven inches.

Instead of admitting that Elm street is sixty-six feet wide,

the insistment of the bill is, that the street as actually used,

are its proper and rightful limits.
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The fact that Elm street does not intersect South street

at right angles abundantly appears by the bill. The bill

expressly states that the measurement of the mouth of Elm

street at South street, was on the easterly side of South street.

The affidavit of Mr. Stone, appended to the bill, is to the

same effect. Hence, it appears that it is not true, as alleged

in defendants' points, that if the fact of diagonal measure-

ment had appeared to the Chancellor, the injunction would

not have been granted. That fact did appear in every way

possible.

The only legal authority for laying out such a road in

1786 was the act of March 11th, 1774. Allinson, p. 387, § 3.

Scarcely a single one of the requirements of that act was

complied with. Its requirements were

—

1. That not less than ten freeholders might apply, in

writing, to the two surveyors of the town where the road was

proposed to be laid, &c.

By the return of the surveyors, nor in any other way, it

does not appear that any such application was ever made to

the surveyors.

2. That two of the. applying persons should sign and fix

up advertisements in three of the most public places of the

township where the said road was proposed to be laid.

It does not appear by the return of the surveyors, nor in

any other way, that any such, or indeed any kind of notice

was given.

3. The return does not show, nor does it appear, that the

other requirements of the act were complied with, except

that the time for opening it is named. The return fails to

show any power, authority, or jurisdiction in the surveyors.

Being a special statutory authority, it cannot be presumed.

Hence the survey is a nullity.

If good at all, it is only good so far as executed. It will

not authorize the public to go beyond what they have actually

used. That return per se, does not legally condemn any land

to public use. If the public have rights, they must rest
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upon dedication and use, and not upon the survey and re-

turn, because both were without authority of law.

Outside of the occupied lines, the defendants can take

nothing, except by a legal condemnation of the land to public

use. They show no such condemnation. Hence they have

no right outside of what has been used for a street within

twenty years last past. Rex v. Inhabitants of Audley, 2

Salk. 526 ; Rex v. Oroke, Coicper 26 j
Rex v. Manning, 1

Burr. 371 ; Rex v. Liverpool, 4 Burr. 2244; N. J. R. and

T. Co. v. Suydam, 2 Harr. 30.

The return of the surveyors set out in the answer is void,

because it does not show upon its face, jurisdiction in the

surveyors.

The defendants are out of possession. They assert title to

the premises in dispute. The onus probandi is on them.

They must prove a legal title.

Such a return may be admissible as evidence on a question

of boundary between two adjoining proprietors. 2 Zab. 61.

But to divert the title of the land owner who is in posses-

sion, it is not sufficient.

Suppose they offered a sheriff's deed, in which no execu-

tion was shown, could they recover upon such a deed ?

The Chancellor.

The complainant, Mrs. Tainter, owns a lot of land in Mor-

ristown. It is bounded on the south by South street, and on

the west by Elm street. The fence in front of her lot along

Elm street, has stood where it does now for thirty-seven years.

Within it, at the distance of two feet, stands a hedge of

arbor vitse, and also a row of five evergreen trees, of some

years' growth ; and at the edge of the sidewalk, seven feet

from the fence, stand fourteen large elm trees.

The defendants, the mayor, recorder, aldermen, and com-

mon councilmen of Morristown, are the municipal governors

of that town, and have, by their charter, power by ordinance

to prevent and remove obstructions, encroachments, and
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encumbrances, in and upon all streets, highways, and side-

walks, and to regulate the planting and preserving of orna-

mental shade trees in the streets, parks, and grounds of the

town. They have power, also, to appoint a commission to

run, mark, lay out, and designate the lines and courses of any

street that are not ascertained and clearly designated.

The defendants caused a survey of Elm street to be made

by the town surveyor, and a map of such survey, giving

the bounds of that street, to be filed in the office of the town

clerk. This survey took in a gore of the complainant's lot,

on the east side of the street, five feet ten inches wide on

South street, and five chains eighteen links long along Elm
street. And on the 24th of May, 1867, the defendants

passed an ordinance directing the fence and other obstruc-

tions on that gore to be removed, and the street to be opened

and cleared out to the width laid down on the map. And
they caused a notice to be served on the complainant to re-

move the fence and other obstructions on the gore within

twenty days.

The complainant insists that the defendants have no right

to cause her fence and improvements on that gore to be re-

moved, because Elm street has never been laid out as a street

by any competent authority, and has no legal existence ex-

cept by dedication or usage, and has no limits except such as

have been indicated or established by usage ; and because,

if it has been laid out, the lines of it cannot now be ascer-

tained, and because she, and those under whom she claims,

have had peaceable and exclusive possession of it for thirty-

seven years, and should not now be disturbed in these im-

provements.

The defendants answer, that Elm street was laid out as a

public highway, by six surveyors of the highway, according

to law, on the 2d day of September, 1786, by a return dated

on that day, and recorded on the fifth of the same month,

in the record of roads, in the office of the clerk of the county,

and verify this by a duly authenticated copy of the return

annexed to the answer.
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They further answer, that the monuments called for by the

return are easily found, and the true limits and courses of the

road ascertained with accuracy and certainty, and that the sur-

vey made and filed by them gives the true location and limits

of it. They admit that the west side of said street, at its

junction with South street, is at a point indicated in the bill

;

that is, one foot easterly of a large elm tree standing there,

which the complainant alleges is sixty-seven feet six inches

distant along the north side of South street from her fence.

But defendants answer that Elm street was laid out sixty-

six feet wide, as appears by the return, and that it meets

South street, not at right angles, but at an angle of one hun-

dred and fifteen degrees, and that the distance across from

the elm tree to the fence of the complainant, at right angles

to the course of Elm street, is sixty-two feet, which will locate

the complainant's fence at a distance of sixty-one feet from

the west side of the street, or five feet at that point within the

street.

The defendants admit that the fence along Elm street has

stood where it now stands, at the junction of South street,

since 1829, but not for the whole front of the lot. And they

answer that before 1829, the fence in front of complainant's

lot stood exactly on the line laid down in their survey of the

street; that in 1829, Albert Barnes being the owner of the

lot, and being informed that he had the right to extend his

fence about six feet further into the street at South street, did

so extend it ; and this part of the answer is verified by the

affidavit of Albert Barnes annexed to the answer.

The defendants set out the description in a deed for this

lot, made by James Rogers to Nathan Ford, dated May 5th,

1804—a deed through which the complainant derives title.

In this deed, the south side of this lot, along South street, is

nine links, or six feet, less than in the deed from James

Wood to Albert Barnes, dated March 12th, 1829, the oldest

of a series of deeds set forth in the bill of the complainant, all

describing the lands by the same courses and distances ; the
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intermediate deeds appear not to have given courses and dis-

tances.

These allegations of the answer are verified by the affida-

vits of the town surveyor and others, and by copies of deeds,

duly certified, annexed to it.

For the purpose of this motion, the facts must be taken as

established : that Elm street was laid out by surveyors in

1786, of the width of sixty-six feet; that prior to 1829 it

was open at the front of the complainant's lot to the width

of sixty-six feet, and to the line which the map and survey

of the defendants lay down as the east side of the street

;

that in 1829, Albert Barnes, who then owned the lot, moved

out the fence to the line where it now stands, or nearly to

that line, where the fence has since stood, and the owners

have planted the trees and shrubbery inside of it, where

they now stand, without any interference by the public au-

thorities ; that the monuments of the survey of the road can

be ascertained with accuracy, and locate the street where the

survey and map of the defendants locate it.

The injury alleged by the complainant is one from which

she is entitled to be protected by injunction. If the case

stated in her bill was not denied, the injunction would not be

dissolved. The injury by unlawfully cutting down fences,

shade trees, and ornamental shrubbery, is irreparable, and

ought to be suppressed by the preventive powers of this

court.

The complainant placed her title to relief on three grounds

:

that the road was never lawfully laid out; that its boundaries

cannot be ascertained by survey ; and that thirty- seven years

adverse possession gives her the right to this gore, if it was

clearly within the limits of a lawfully laid out highway.

The answer and the return of the surveyors show that

Elm street was laid out according to law. It is objected

that it does not appear by the return that proper notices of

the meeting of the surveyors were put up, as required by

the act of March 11th, 1774, (Allinson's Laws 386,) the road

act in force at this return. That act does not, as the later
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road acts do, require the surveyors to take proof and be satis-

fied that the notice directed had been given, nor does it make
such proof a part of their return. According to the principles

by which courts of law are governed, under that act a return

would not be set aside when brought up directly on certiorari,

because the evidence of this did not appear in the surveyor's

return.

In this case the return conies up collaterally, and cannot

be judged void, or diregarded, for any irregularity or de-

ficiency, if the surveyors had jurisdiction of the subject

matter. The proceeding to lay out a road is a proceeding

in rem, not against the person. It requires no citation or

personal notice
;

public advertisements only are directed.

Nothing is required to give jurisdiction of the person. Of
the subject matter—the laying out roads—the surveyors had
unquestioned jurisdiction, and their acts, when within their

jurisdiction, cannot be questioned collaterally. Besides, in

this case, where the road has been used by the public eighty

years under that return, the court would presume that the

proceedings of the surveyors were lawful, although matters

requisite to give the surveyors jurisdiction did not appear in

the return.

The courses and lines of this road can be ascertained with

reasonable certainty. The affidavit of the surveyor, the old

elm tree on the westerly side of the road, the setting out the

fence into the road by Barnes, the difference in the length of

the south side in the deed to Barnes from that in the older

deed, and the survey from the calls in the return, show as

much certainty of location as can be had in any old road, or

in most of those recently laid out. I cannot say, therefore,

that it is a case in which the defendants were bound to appoint

a commission to ascertain the lines before proceeding to remove

the encroachments.

The possession for over twenty years can avail the com-
plainant nothing. It is well settled that time does not run

against the state, or the public, by analogy to the statute of

limitations against individuals, but only where the state or
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public are expressly included. This is a wise and wholesome

principle that I feel no inclination to disregard or to narrow.

To protect highways from encroachments that it is the busi-

ness of no one to resist, requires that the public be allowed to

resume its rights at any distance of time, disregarding any loss

to those who have appropriated and erected improvements on

the public domain, or to the more innocent purchasers from

them.

The authorities on this point are ably collected and digested

in the opinion delivered by Chief Justice JBeasley, sitting in

this court as master, in place of the Chancellor, in the case of

Cross v. Morristown, 3 C. E. Green 305, which opinion is of

itself weighty authority on this point. The act of March 24th,

1859, Nix. Dig. (4th ed.) 836, § 78,* referred to by complain-

ant's counsel, does not aifect this case ; both by its terms and

the recitals in the preamble, it applies only to roads which

have been laid out, but not opened, used, or worked, and

merely says that if not opened, used, or worked for twenty

years after being laid out, they shall be vacated.

The legislative recognition of the necessity to pass this act

to effect that purpose, is confirmation of the principle that

without such statute time will not bar the public.

The equity of this bill being fully answered, and the answer

being supported by documents and affidavits that leave in my
mind no doubt of its truth, the injunction must be dissolved.

If I had serious doubts as to the truth of the statements in

the answer, the grave injury in this case might call upon me

to exercise the discretion sometimes assumed by the court, of

retaining the injunction until the decision of the cause.

*Bev., p. 1010, aec. 78.
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Teasey vs. Baker.*

An injunction will be dissolved upon the answer, only when it denies ex-

plicitly the facts upon which the equity of the bill is founded ; it is not

sufficient that it denies the inference to be drawn from the facts, or their

effect.

On motion to dissolve injunction.

Mr. C. H. Voorhis, in support of the motion.

Mr. Muirheid, contra.

The Chancellor.

The injunction issued was to restrain Baker from collect-

ing a certain mortgage given to him by the defendant, Far-

relly, at request of complainant. This mortgage was for the

consideration of a house and lot conveyed by complainant to

Farrelly, and was given to Baker in part payment for a

hotel, store, and appurtenances, at Larabee's Point, Vermont,

purchased by complainant of Baker. Teasey, in the bill,

complains that Baker made ialse and fraudulent representa-

tions as to the nature and value of the property and amount

of the business that had been done there ; also, that the pur-

chase included all the furniture in the hotel, except sufficient

to furnish one room, and that Baker refused to convey or

deliver the furniture, and that he had unlawfully and clan-

destinely removed it.

The defendant has answered the complainant's bill, and

upon that answer moves for a dissolution of the injunction.

Generally, when an answer denies the equity of a bill upon

which the injunction is founded, the injunction will be dis-

solved. But the answer must deny explicitly the facts on

which that equity is founded. It is not sufficient that it de-

nies the inference to be drawn from those facts, or their

* Cited in Vreeland v. N. J. Stone Co., 10 C. E. Or. 143.

Vol. rv. d
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effect. The bill in this case, charges misrepresentations by

advertisements, and also other parol misrepresentations in

the negotiations with the complainant. The answer admits

the advertisements, but neither admits nor denies those

charged to be made by parol. The bill states in what par-

ticulars they were untrue. The answer neither admits nor

denies the truth of these allegations, but denies generally

" that he ever made any false or fraudulent representations

whatever to the complainant, or in his presence." This does

not show whether the defendant intended to deny the fact

that he made the representations charged, or to insist upon

their truth. It is not a sufficient answer, and will not enti-

tle the defendant to a dissolution of the injunction founded on

them.

The bill further charges that all the furniture in the hotel,

except sufficient for one room, was included in the sale, and

that it was not conveyed or delivered by Baker, but was

secretly taken away by him. The answer neither admits nor

denies the alleged sale, or the taking away of the furniture,

but says that Baker delivered to him all the personal prop-

erty which was included in the bargain, and which it was

mentioned should belong to him, and denies that Baker re-

moved any personal property which was to belong to com-

plainant.

The answer on this point is, in both points, insufficient and

evasive, and does not deny the equity of the bill in such

manner that the court can take notice of it. The answer

must state the facts as to the bargain, and then state what

was delivered under it. The court must judge whether all

was delivered that the complainant was entitled to have.

The motion must be denied, with costs.
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Polhemus and wife vs. Hodson and others.

A verbal agreement by one co-tenant with another, that he will convey
to him his interest in the premises, is no bar to a suit for partition.

This cause was heard on bill, answer, and proofs.

Mr. Merritt, for complainants.

Mr. Cannon, for defendant, Hodson.

In this case, complainant files his bill for partition of house

and lot, which belonged to his wife's father, John Hodson.
Emanuel Hodson, one of the tenants-in-common, has filed

his answer, in which he sets up that, by an arbitration en-

tered into between him and the complainants, and the other

heirs, an award was made, wherein they bound themselves

to convey to him the property now sought to be divided.

He also claims that a deed was actually made and execu-
ted to him for this property, which was signed by the widow
and all the owners, except the complainant and his wife, and
that the complainant obtained this deed from him, under the

pretext that he and his wife desired to execute it, and after

thus possessing himself of it, suppressed or destroyed it, and
thus endeavored to avoid carrying out the contract of sale.

This, we submit, was a fraud upon us, and that the com-
plainants ought not to be allowed by this court, under these

circumstances, to have a partition of this land. We should be
left to enforce a specific performance of this contract, either in

this court, or by a suit at law.

We also insist, that this deed for the other shares in the
property, having been delivered to us, we are the owners of
that interest, as well as our own, and cannot be divested of
it by the fraudulent secretion or destruction of the deed by
the complainant.
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The Chancellor.

The complainant, Mary H. Polhemus, and the defendants,

Emanuel Hodson and Anna M. Cook, wife of Charles L.

Cook, were each seized in fee of one-third of a ten acre lot, in

the county of Burlington, of which John Hodson, the father

of Mary and Emanuel, and the grandfather of Anna, died

seized, intestate. The defendant, Lucretia Hodson, the widow

of the intestate, had released her right of dower in it.

The complainants file their bill for partition. The defend-

ant, Emanuel Hodson, by his answer, sets up that Charles L.

Cook and wife had executed and delivered to him a deed, con-

veying the third of Anna M. Cook, and that the complain-

ants had bargained and sold their part to him, and had agreed

to execute a deed for it.

By the evidence, it appears that Cook and wife and the

complainants had verbally agreed to convey their right in the

premises to Emanuel Hodson, for $3000 ; the deed had been

signed, and the execution duly acknowledged, but had never

been delivered, or stamped, nor the consideration paid. It

was held by the complainants in this condition. There is

much testimony taken about an alleged award on a submis-

sion. The validity of that award is of no consequence to the

only question raised here—the fact of the delivery of the

deed.

The answer does not set up that the deed was delivered by

the complainants ; and the evidence clearly shows that it was

not delivered at all. Even if a case had been shown, enti-

tling Emanuel to relief in a suit for specific performance, it

is no bar to this suit. He may never be willing to pay the

$3000, or call on the parties to perform. Partition must be

decreed.
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Onderdonk vs. Gray.*

1. A mortgagee in possession is bound to account for all rents, issues,

and profits received by him, and for all waste and destruction of the premi-

ses, and must deduct the allowance for these matters from the amount due

on his mortgage.

2. But such allowances can only be claimed, either on bill to foreclose,

or bill to redeem, against a mortgagee in possession, and in possession as

mortgagee. He cannot be called to account in such suits, for trespasses

committed by him ; nor, if he is in possession as tenant of the mortgagor,

under a lease from him, can the mortgagor claim an allowance for rent due

on the lease, or waste committed as tenant.

3. Parties in executing a contract have the right to depart from its terms.

And if they do so, and by consent accept something different in the exe-

cution of the contract, they are bound by the acceptance, and cannot look

back to the contract.

This cause was argued upon bill and cross-bill, answers,

replications, and proofs.

Mr. Van Dyke, for complainant in original bill.

Mr. A. V. Schenck, for defendant.

The Chancellor.

Onderdonk, on the 10th day of May, 1866, sold to Gray
his mill property at Kingston, in this state, by a written

agreement of that date. The price was to be $35,000, and

the deed a good deed, with warranty, but no time was set

for its delivery. The price was to be paid, $1000 in cash

at sale, $4000 at delivery of deed, $6607 by assuming two
mortgages to that amount, and the residue, or about $23,393,

by a mortgage for that sum, without interest, payable on the

first of April then next, when the contract stipulated that full

possession of the place should be given. From this it may
be implied that the deed should be delivered before that day.

The mill and its appurtenances, and another messuage and

* Cited in Allen's Ei?r v. Boll, 10 C. E. Or. 166; Wyeoff v. Combs, 1

Stew. 41.
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its appurtenances, had been leased out until that day. On-

derdonk was in possession of the residue of the premises.

There was some evidence by parol, to show that Onderdonk

was to retain possession of the residue until that time, but

this was disputed by Gray. The title was not made satis-

factory to Gray, and was not accepted by him until the 14th

day of July, 1866, at which time the deed was delivered, the

$4000 was paid in cash, the mortgage was executed, acknowl-

edged, and delivered, the leases to the two tenants assigned to

Gray, reserving to Onderdonk the rent to that day, and a lease

given by Gray to Onderdonk for the house and appurtenances,

with right of pasture and other privileges, to November 1st,

1866. The deed and bond and mortgage were dated on the

26th of May, but were executed and acknowledged in July,

at or about the time of delivery. The other papers were

dated and executed on different days in July, near the 14th,

but were all delivered and exchanged at the same time with

the deed and mortgage.

The bill was filed a few days after the mortgage became

due, to foreclose the same. Gray, by his answer and cross-

bill, claims the right to have a deduction from the amount

secured by the mortgage, which he admits otherwise to be

due, an allowance for crops taken and gathered by Onder-

donk while in possession of the property, and for waste and

spoil on the premises, which he says Onderdonk, as mort-

gagee in possession, is bound to account for.

The principle contended for by the defendant is correct.

A mortgagee in possession is bound to account for all rents,

issues, and profits received by him, and for all waste and de-

struction of the premises, and must deduct the allowance for

these matters from the amount due on his mortgage ; and Gray

has adopted the proper course to entitle him to such allowance

—filing a cross-bill praying for such account, and to be al-

lowed to redeem on paying the balance.

But such allowances can only be claimed, either on bill to

foreclose, or bill to redeem, against a mortgagee in possession,

and in possession as mortgagee. He cannot be called
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to account, in such suits, for trespasses committed by him

;

nor, if he is in possession as tenant of the mortgagor, under a

lease from him, which a mortgagee may take as well as a

stranger, can the mortgagor claim an allowance for rent due

or the lease, or waste committed as tenant. White's adm'ra

v. Williams, 2 Green's Ch. R. 376.

The principal matter for which allowance is claimed, is

for the crops growing at the time of the contract of sale, which

were gathered and appropriated by the complainant between

that time and the delivery of the deed, and chiefly between

the date of the mortgage and the delivery of the deed.

There can be no doubt but that evidence can always be

admitted as to the actual execution and delivery of a deed

or mortgage, when that time differs from the date of the in-

strument. And as this mortgage was not executed or de-

livered until the 14th day of July, and as it must take effect

from its delivery, and not from its date, it is clear that until

that time Onderdonk could not have been in possession as

mortgagee. Under the contract of sale, neither party was

in laches in not completing the contract before that time,

and until the deed was delivered, Onderdonk was the legal

and rightful owner of the premises, and was entitled to take

the rents, issues, and profits to his own use, and the crops

which he gathered, and the rents which he collected before

the delivery of the deed were his own, and he need not ac-

count for them to Gray. It makes no difference if both par-

ties at the contract expected and intended that the crops then

in the ground would belong to Gray. That would have been

the result if the deed had been delivered, as both parties proba-

bly expected, in May. It was at Gray's option to have had

it so. But he hesitated about the title and completing the

contract until after the crops were garnered, and then took

title. In the contract I see nothing that would have pre-

vented Onderdonk from delaying to deliver the deed until

the crops were gathered, for the very purpose of appropria-

ting them. If a vendor agrees to give title on or before the

first of May next after his contract, he may delay delivering
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his deed until that day, for the purpose of appropriating the

year's rent due on the 30th of April, which would have be-

longed to the purchaser if the title had been passed on

the 29th of April. The remnants of old fences torn down,

and the castings which were part of the machinery of the

mill taken out, neither of which were to be replaced, as well

as the manure, all of which were on the premises at the de-

livery of the deed, were personal property to which Gray

had no right.

After the delivery of the deed and mortgage, Onderdonk

held possession of all that remained in his possession, as ten-

ant, and not as mortgagee. It makes no difference as to this

result, what was the agreement at the time of the contract,

about the possession of the place before the first of April.

Whatever was intended by the terms used in the contract, or

the parol agreement then made as to the possession, was all

done away with by the arrangement at the delivery of the

deed. The parties in executing a contract have a right to

depart from its terms. And if they do so, and by consent

accept something different in execution of the contract, they

are bound by the acceptance, and cannot look back to the

contract.

If the vendor accepts $1000 less of consideration, or

agrees to give possession in six months, when he was enti-

tled to a year, or takes a long mortgage instead of cash, he

is bound by his acceptance, and cannot sue for the $1000, or

insist upon the possession for a year, or the whole in cash.

If a purchaser accepts ten acres or ten feet less than he con-

tracted for, or accepts the premises having a barn burned

down or carried off, or a crop gathered, or timber trees cut

down, he is bound by it, and cannot look back to the contract.

At the execution, the parties settled, by writing, all diffi-

culties as to the possession and the rents, and as to the

amount for which the mortgage was to be given.

According to the terms of the contract, Gray was to pay

only $35,000, and, therefore, should not have paid the inter-

est on the two mortgages for $6607, from April 1st to July
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14th, which he was obliged to pay, and did pay. But he ac-

cepted a deed subject to those two mortgages, and not only to

the principal due on them. No mistake is shown in this, and

when other terms of the original contract were departed from,

this may have been by agreement.

Under the circumstances of this case, I think that the

ejectment suits, and suit on the bond, were vexatious. The

complainant had a legal right to bring both. Any one has

the legal right to bring vexatious suits, but a court of equity

will not encourage them by giving costs; and the costs of

these suits must not be allowed in this.

The complainant is entitled to a decree for the amount due

on his bond and mortgage, with costs; and the cross-bill

must be dismissed, with costs. The injunction on the suits at

law must remain until thirty days after final decree is com-

pleted. If the amount of the decree is not paid, with the

costs, in that time, the injunction must then be dissolved, and

the cross-bill is not to be dismissed until that time.

The Camden and Amboy Raileoad Company vs.

Stewart.

A complainant cannot dismiss his own bill, as to part of the relief prayed,

and proceed with the residue ; he must apply to amend.

On motion to set aside an order to dismiss part of com-

plainants' bill, made on application of complainant.

Mr. P. D. Vroom, in support of the motion.

There is no precedent for the practice pursued in this

case. A complainant may, at any time, have his whole bill

dismissed, on payment of costs. And, in general, one of

several complainants may have the bill dismissed, as to him-

self. But when the complainant wishes to proceed as to

part of the matters contained in his bill, and not as to the
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others, he must apply to amend ; this is the settled practice*

In such case, the defendant is entitled to amend his answer,

or answer anew.

Besides, this order only dismisses the bill, as to the relief

prayed for. The facts upon which the prayer was based are

allowed to stand as the foundation for any other relief. The

order should be discharged, because improvidently made,

contrary to the settled practice, and because made without

notice.

Mr. J. P. Stockton, contra.

The bill, until decree, is entirely under the control of the

complainant. He may always dismiss it, upon payment of

costs. 1 Dan. Chan. Prac. 795, 797-8; 1 Barb. Chan.

Prac. 225, 228 ; Cummins v. Bennett, 8 Paige 81 ; Curtis v.

Lloyd, 4 M. & Or. 194; Dixon v. Parks, 1 Ves. 401.

A bill of complaint is divisible into parts, which may be

separately disposed of. A defendant may demur to one part

of a bill, and answer another part ; relief may be decreed

upon one part, and refused as to another part. On the ap-

plication of any complainant, the bill may be dismissed as to

him. And the books are full of forms of decrees dismissing

a bill as to one part of the matter on which relief is prayed.

Seaton on Decrees 263 ; Curtis' Eq. Prac. 459 ; 3 Dan. Chan.

Prac. 2348 ; 1 Craig & Ph. 204 ; 1 Beav. 230 ; 1 Buss. &
Mylne 336. And there is no reason why this should not be

done on the application of the complainant.

A precedent in point, is found in the Practical Register in

Chancery 180, quoting 3 Px. Aim. 12 and 37 ; it is in these

words :
" If the complainant, pendente lite, in this court, enter

into any lands in question, or do any such like thing, he

shall be dismissed for so much, because he thereby takes

upon himself, in some sort, to be judge in his own cause, and

renounces the judgment of this court. But for other matter

in his bill (if any) he may proceed." 1 Dan. Chan. Prac. 815.
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The Chancellor.

There is no precedent for allowing a complainant to dis-

miss his own bill as to part of the relief prayed for in it, and

permitting him to proceed with the residue.

The decrees quoted from the books of precedents are all

decrees made upon the hearing of the cause, where, upon the

merits, a bill may be dismissed as to part of the relief

prayed for, and the residue of the relief at the same time

granted. In equity, a decree that a bill, or part of it, be

dismissed, is the form in which it is adjudged that the relief

prayed for is denied. It is a decision of the merits. Dis-

missal by a complainant is a mere discontinuance.

The authority from the Practical Register 180, founded

on 3 Px. Aim. 12 and 37, is evidently a case where the de-

fendant applied to have the bill dismissed, because the com-

plainant, pendente lite, disregarding the jurisdiction of the

court, himself took possession of the property, as to which

one part of the bill related. The court dismissed the bill

as to that part, but the bill having prayed relief as to other

matters, it permitted the complainant to proceed as to them.

This is evidently the light in which that authority is regarded

in 1 Dan. Chan. Prac. 815.

The settled practice in chancery is, to allow, by way of

amendment to the bill, what is sought here to be attained by

dismissal of part. And the proceeding on such amendment

is settled by the rules and practice of the court. These

rules are intended for the protection of the defendant, and to

allow the same object to be effected by a dismissal of part of

the bill, would evade these rules. Were the new practice

proposed in this case adopted, new rules would be required

to give the same protection.

The order must be set aside as improvidently made, con-

trary to the settled practice of the court, which requires such

change as is here desired, to be made by amending the bill.
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McCotter vs. DeGroot.

1. An agreement by an assignee of a bond and mortgage, tbat he would

call at the office of the obligor for the interest, does not make that office

ever after the only legal place for payment, and is not, in form or legal

effect, an agreement, so as to affect the bond.

2. But when, in consequence of such agreement, the obligor failed to

pay his interest within the thirty days limited by the condition of the

bond, equity will relieve him from the forfeiture of his credit by such

neglect.

3. A demand by the assignee, after the thirty days had elapsed, although

he had not called, as promised, for the payment of the principal, and a re-

fusal to accept the interest, is notice that he did not mean to be bound by

his promise. And when the obligor subsequently offered to pay that in-

terest and the interest about to become due, but made no tender of the

latter interest within the thirty days after it became due, the complainant

was held to be entitled to the principal.

Mr. Flemming, for complainant.

Mr. Magie, for defendant.

The Chancellor.

This suit was brought to foreclose a mortgage upon lands

in Elizabeth City, given by G. R. Jaques, of Rahway, to E.

D. Coutts, of New York. The mortgage was dated Novem-

ber 1st, 1864, and was for the payment of $500 in five years

from the date, the interest to be paid quarter-yearly, with

the usual interest clause, that the whole principal should be

due, if the interest should not be paid in thirty days after it

became due. Coutts assigned the mortgage to the complain-

ant, and the defendant purchased the premises subject to the

mortgage ; they were conveyed to him by Jacques. The

complainant claims that the mortgage is due, and that he is

entitled to foreclose, on the ground that the interest due on

the first days of May and August, in 1866, were not paid
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within thirty days after they became due, respectively. The
bill was filed November 22d, 1866.

The defendant does not deny that the interest was unpaid

for more than thirty days, but contends that the money is

not due, because the complainant, shortly after the assign-

ment of the mortgage to him, called at the office of the de-

fendant, in New York, and agreed to call there for the

interest when it became due, but did not call ; and alleges

that he tendered the interest to him after the thirty days had

expired.

The proof shows that the complainant, soon after the as-

signment to him, which was in April, 1865, called at the

defendant's office, in New York, and when inquired of as to

the locality of his residence in Jersey City, where he lived,

said it was of no consequence, that he would call at the de-

fendant's office, in New York, for the interest when it became

due. No other agreement was proved, except that sworn to

by the defendant himself, which was denied by the complain-

ant in his testimony.

This does not amount to a binding agreement, so as to make
the defendant's office ever afterwards the only legal place for

payment. It has no mutuality, and is without consideration,

and is not, in form or legal effect, an agreement, so as to affect

the bond.

But in a case like this, when the defendant has been misled

by it, and waited for the complainant to call for his interest,

it will be an excuse for not paying his interest within the

time, and equity will relieve him from the forfeiture of his

credit by such neglect. No man will be allowed, in equity,,

to take advantage of an omission or default caused by him-

self. This is the rule, even when the party is misled without

any bad faith of the other party. It is, therefore, unnecessary

to consider whether there was not bad faith on the com-

plainant's part, which might possibly be inferred from the

evidence.

But this excuse only applies to the interest which became

due on the 1st day of May, 1866. In the beginning of June,
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the complainant, after the thirty days had elapsed, claimed

that the whole money was due, although he had not called as

promised, refused to accept the quarter's interest, and insisted

on payment of the principal. This was plain notice that he

did not mean to be bound by his promise, or intend to call

for the interest afterwards to become due.

The defendant proves no tender within thirty days after the

1st day of August, of the interest which then became due.

There is some proof that before that day he offered to pay

complainant the amount due on the 1st of May, and the

amount to become due on the 1st of August, and that the

complainant refused, and insisted on the principal. If the

proof was plain, it would not relieve the defendant from

tendering the August interest after it was due.

The complainant's refusal was not on the ground that he

was not bound to accept the August interest, but on the

ground that the previous default had entitled him to pay-

ment of the principal. If the August interest had been

tendered him by itself, after it became due, he might have

accepted it. At all events, he was entitled to have this pro-

position presented to him.

The complainant is entitled to a decree.*

Hoy vs. Bramhall and others,f

1. If a mortgagee, who holds a mortgage for $10,000 as collateral secu-

rity for a note of the mortgagor for that amount, at the request of the

mortgagor assigns the mortgage to a third person for $7500 in cash, credits

this sum on the note, and retains the note, and the balance of $2500 is paid

by the mortgagor, such mortgage, in the hands of the assignee, is a valid

security for $7500 only, as against subsequent encumbrancers at the time

of the assignment. That is the only part of the debt for which it was given

that remains unpaid.

2. A conveyance of part of mortgaged premises, " subject to the pay-

ment of all liens now on the same," does not create a personal obligation on

the vendee to pay the mortgage, or any part of it ; but it makes the part so

*Decree reversed, 4 C. E. Or. 531.

fClTED in Harrison v. Guerin, 12 C. E. Or. 223.
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conveyed, as against the residue, subject to its proper proportion of the

mortgage debt, and to that only.

3. A mortgagee, who holds a mortgage on two parcels, one of which is

subject to a second encumbrance, will be compelled, first, to exhaust the

security on which the second encumbrancer has no lien, or to subrogate

the second encumbrancer to his claim on the parcel mortgaged only to him.

This cause was argued on final hearing, upon the plead-

ings and proofs.

Mr. Ransom, for complainant.

Mr. I. W. Scudder, for defendant.

The Chancellor.

M. B. Bramhall, being indebted to the Mechanics and

Traders Bank of Jersey City, in the sum of $36,000, on the

18th of May, 1857, gave his bond, secured by mortgage, on

eighteen lots in Hudson county, and payable July 1st, 1862,

for $10,000, as collateral security for that amount of his

debt. He also gave other collateral securities, which, from
time to time, were given up by the bank, upon payments of

portions of the debt, until February 19th, 1866, when the

indebtedness of Bramhall to the bank was $10,000. On that

day, the bank, at BramhalPs request, assigned the bond and
mortgage to James Hoy, the complainant. The amount
paid by him to the bank for the assignment was $7500.

This amount the bank credited to Bramhall, and the remain-

der of his debt, being $2500, he afterwards paid the bank.

The whole transaction was with the knowledge and assent of

Bramhall, who owed Hoy a sum much greater than the

whole amount of the mortgage. The bank assigned the

whole mortgage debt to Hoy, who paid nothing but the

$7500 on it. He neither paid Bramhall any money, nor

credited him, nor agreed to credit him, anything on account

of the debt owing by him.

Before this assignment, Bramhall, by three deeds, dated
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on the 30th and 31st days of May, 1865, had conveyed eight

of these eighteen lots to H. M. Kinne, with full covenants,

stating them to be "subject, nevertheless, to the payment of

all existing liens now on said premises." Kinne subsequently

conveyed these lots to the defendant, James T. Worthington,

who now holds the title. The deeds to Kinne and Worthing-

ton included ten lots not in the mortgage to the bank, and

the conveyance to Kinne was intended as a mortgage, to

secure to him the payment of $26,000, due from Bramhall to

him.

After the assignment of the mortgage to him, Hoy, at

Bramhall's request, had released from the mortgage five lots

sold by Bramhall, and had received the whole of the consid-

eration money, being $1550, which he has not credited on

the mortgage debt, but claims the right to appropriate on

the unsecured debt from Bramhall to him. Hoy knew, at

the time he took the assignment of the mortgage, that the

most part of the mortgaged premises had been disposed of by

Bramhall.

The defendant, Worthington, contends, that to relieve the

lots contained in his deed from the encumbrance of the Hoy
mortgage, he has a right to have the other collaterals held

by the bank accounted for, and a proper part applied to the

payment of the mortgage to the bank ; that the mortgage in

the hands of the complainant can only be a lien for the sum
actually advanced ; and that he is entitled to have the $1550

received by Hoy credited on the mortgage, and to have any

part of the mortgaged premises held by Bramhall, or sold by

him after the deeds to Kinne, sold first, to pay the balance due

on the complainant's mortgage.

There is no rule of law or equity that prevents a creditor,

holding several collateral securities, from disposing of any

of them, or returning any of them to the debtor, without the

necessity of inquiring whether there are any claims on either

of them by subsequent creditors; and such disposition or

return will not affect the creditor's right to the security re-

tained. In the case of a subsequent mortgage upon part of
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the mortgaged premises, a release of the part not mortgaged

will not affect the priority of the mortgage on the other part,

unless the mortgagee had actual notice, at the time of the

release, of the existence of the subsequent mortgage ; con-

structive notice from recording or registry, is not sufficient

to postpone him!

In this case, the validity of the bank mortgage cannot be

affected by any disposition of the other collaterals, as it is

not alleged or shown that the officers of the bank knew or

had any notice of the lien of the defendants. I do not mean
to say that it would be affected with such knowledge.

This mortgage was given and held as collateral security

for the debt of Bramhall to the bank. It was held in no

sense as a pawn or pledge, and if the bank had sold it, they

must have accounted to Bramhall for the face of the security,

and not merely for the price received. Being held as col-

lateral security, if that debt was paid by Bramhall the

mortgage would be satisfied, and the defendant, Worthing-

ton, would hold free from the lien. Bramhall had paid all

the debt, except $10,000, at the time of the transfer to Hoy,

and has paid $2500 of the debt since. So the only amount

unpaid to be recovered on this mortgage is $7500, and the

interest on it. Hoy paid that sum for the assignment, and

the bank credited it on Bramhall's note for $10,000, and, by

agreement of all parties, retained Bramhall's note for the

balance of $2500, which he afterwards paid. It is not neces-

sary here to consider whether a good assignment of this

mortgage, for the full amount mentioned in it, could not

have been made by an agreement with Bramhall and the

parties to the assignment, that Hoy should give the full

amount, by paying to the bank $7500 in cash and crediting

Bramhall $2500 on his unsecured indebtedness, the bank

taking Bramhall's unsecured note for the balance. No such

agreement was made. As it is, Bramhall has paid one-fourth

of this debt, and he is now called on to pay the whole. If

he had agreed to the transaction in this shape, it would be

clearly usurious and void. A mortgagee may sell a mortgage

Vol. rv. e
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at any price below its face, but if the sacrifice is paid by the

mortgagor, and this is known to the assignee at the time, it

is a mere cover for usury.

The mortgage in the hands of the complainant, as against

Worthington, can only be a lien for $7500, with interest, the

only part of the mortgage debt due at the date of the deed

to Kinne now unpaid.

The clause in the deeds to Kinne, "subject to the pay-

ment of all liens now on said premises," cannot be construed

into a covenant to pay the liens. It is only a limitation of

the covenants of warranty, and against encumbrances. The

effect of such a deed is the same as that of a deed of bargain

and sale of part of mortgaged premises ; it makes the part

conveyed, subject to its proper proportion of the encum-

brances. The rule, that the part of mortgaged premises last

conveyed must be first sold, only applies where the convey-

ances are by deeds, with warranty or covenants against en

cumbrances. And, in this case, the clause above mentioned

expressly provides for the payment of liens by the lots con-

veyed to Kinne. Bramhall had the right and the power in

conveying these lots, either absolutely, or by way of mort-

gage, to stipulate that they should bear their part of the

bank mortgage claim, so as to relieve, to that extent, the

lots retained by him, in order that he might have something

wherewith to pay or secure his other creditors. With this

express provision, Worthington's situation or equity is no

stronger, because he is a mortgagee whom Bramhall is bound

to pay out of any of his property. Worthington is entitled

to have credited on the mortgage of the complainant, so much
of the sum received by Hoy on the release of the five lots as

is their proportionate share of that mortgage debt. The
excess over that amount is the amount due to Bramhall, as

the price of his equity of redemption in those lots, which

he had a right to sell and appropriate.

It must be referred to a master to ascertain the value of

the several parcels of the mortgaged premises held by the

several defendants, and of the lots so released, and the amount
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due upon the mortgage, that the part of the mortgage money-

due from each owner may be paid by him, or his premises

sold therefor.

The deed to Kinne, having been given as a mortgage,

Worthington must be treated as a mortgagee. As his mort-

gage includes lots not in the complainant's mortgage, it is

claimed that he must resort to those, before he can compel

the complainant to credit any of the proceeds of the five lots

released on this mortgage. The rule of equity in such case,

will not require such mortgagee to file a cross-bill. When
a mortgagee, having two securities to which to resort, pro-

ceeds against a subsequent encumbrancer having only one,

he may, in certain cases, be compelled to exhaust, first, his

remedy against the security on which he alone has a lien

;

but when he is proceeded against, there is no precedent, and

there ought to be none, to preclude him from setting up his

claim in the suit into which he is dragged ; but in such case

the remedy, if any ought to be had, is by subrogating the

party having but one security to the rights of the other in

his second security, after his own debt is paid in full.*

Hand and wife vs. Jacobus and wife.

Where, pending a suit by a husband and wife, for the specific perform-

ance of an agreement to convey real estate to the wife, the wife dies, and
her children have not been made complainants, and there is no order that

the suit should proceed in the name of the surviving complainant, no de-

cree can be made.

Argued on bill, answer, and proofs, by Mr. VanaMa, for

complainants, ex parte.

The Chancellor.

The bill was filed by Hand and wife, to compel the specific

performance of an agreement to convey a house and lot to

* Decree reversed, 4 C. E. Or. 563.
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Mrs. Hand. It is alleged that the money paid to defendant

was the bounty money of the husband, handed over by him

to the wife, to buy a house for herself and family. Pending

the suit, Mrs. Hand has died ; her children have not been

made complainants, nor has any order been made that the

suit should proceed in the name of the surviving complainant.

The agreement was to convey to Mrs. Hand ; the relief

prayed was a conveyance to her. Under the case made in

the bill, and by the proof, it can only be decreed to her, or

her heirs-at-law. In the present situation of the cause, no

decree can be made on the merits.

Hereick vs. King and others.*

By a statute of New York, any mortgage on canal boats, or a copy

thereof, is required to be filed in the office of the auditor of the canal de-

partment, and within thirty days next preceding a year from the filing

thereof, a copy is required to be again filed, or the mortgage shall be void

as against the creditors of the mortgagor, or subsequent purchasers, or

mortgagees in good faith

:

Held—upon a bill to foreclose such a mortgage, the second copy whereof

was not filed till after the year had elapsed, that the mortgage was valid

as against attachments sued out in this state, after the actual filing of the

second copy, for wages due hands on the boat accrued since such filing,

but must be postponed to wages accrued before the re-filing, as well before

as after the default.

On motion to dissolve an injunction, upon answers filed.

Mr. J. R. Hardenb&rgh, in support of the motion.

Mr. Ransom, contra.

The Chancellor.

The defendants, Goodman, Porter, and Harris, on the 2d

of November, 1867, each sued out an attachment in the court

* Cited in Bank v. Sprague, 5 C. E. Or. 28.
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for the trial of small causes, against the defendant, King, for

wages due them as hands upon a canal boat of King, called

the Thomas Mullhall, which had been brought by them to

Jersey City on that day ; by these, the boat was attached by

the defendant, Onslow, as constable.

The complainant filed his bill to foreclose a chattel mort-

gage held by him on the boat, given by King to secure the

purchase money of the boat, which was sold by him to King.

The mortgage was dated August 18th, 1866. He alleged,

in his bill, that he had, shortly before the bringing of the

boat in this state, taken possession of it, pursuant to a clause

in the mortgage, and that the defendants, Goodman, Porter,

and Harris, had taken the boat from his possession, and

brought it into this state from the state of New York.

These defendants, by their answers, deny that the complain-

ant ever had possession of the boat since he sold it to King,

or that they took it from his possession, but own that they

brought it to this state to receive a load of coal, as return

freight, for the benefit of the owner, King, who was their

employer. The defendant, Harris, claims that King owed

him for wages for services, from the 13th day of April to

November 2d, 1867, at the rate of $25 per month, except

eight days lost time, subject to a credit of $59 paid him on

account. The other two defendants claim for wages from

October 19th, to November 2d, 1867. All, in their answers,

aver that they and King, and the complainant, resided in the

state of New York, where this boat belongs. They admit

that the boat was sold by complainant to King and mortgaged,

as in the bill stated. They admit that a copy of the mortgage

was filed in the office of the canal auditor on the 23d day of

August, 1866, but deny that a second copy was filed, as

alleged in the bill, within thirty days before the expiration of

the year, and say that the second copy was not filed until the

30th day of August, 1867; and these allegations are sup-

ported by affidavits annexed to the answer.

They also answer, that by a statute of New York, passed

April 15th, 1864, and still in force, any mortgage on canal
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boats, or a copy thereof, is required to be filed in the office of

the auditor of the canal department, and within thirty days

next preceding a year from the filing thereof, a copy is

required to be again filed, or the mortgage shall be void as

against the creditors of the mortgagor, or subsequent pur-

chasers, or mortgagees in good faith.

The real question is, whether this mortgage, which was

re-filed before either of the attachments, is valid as against

these defendants.

As the question relates to the sale of personal property, at

the time of the transaction in the state of New York, and the

parties are all residents of that state, and the interest of no

resident of New Jersey is affected, the question must be deter-

mined by the laws of New York. Story on Confl. of Laws,

§ 387-8.

The courts of New York have settled the construction of

this act, by their decisions on the act of that state, passed in

1833, concerning chattel mortgages, in almost the same words

as this act.

They have determined that the re-filing of a copy of such

mortgage, after the expiration of the time in which- such

filing is required, revives the mortgage, and makes it good

against all subsequent creditors, purchasers, and mortgagees,

but that it is subject to the claims of purchasers and mort-

gagees whose rights accrued during the default, and to the

rights of all creditors whose debts were contracted before

the re-filing, as well those contracted before the default as

after ; and that it is not necessary, to entitle creditors to the

protection of this act, that their debts should have become

liens by judgment or attachment before the re-filing, if they

have been made liens before the question arises. Thompson v.

Van Vechten, 27 N. Y. R. 582 ; Swift v. Hart, 12 Barb. 530.

It is not necessary that I should concur in this as a correct

exposition of the statute of that state ; it is enough for me

to know that it is the construction adopted by its courts.

This makes the law of New York which governs the case.

The attachments of the defendants, Goodman and Porter,
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are subject to the mortgage of the complainant, and so much

of the debt of Harris as accrued since the 30th of August

must be postponed to the complainant ; the residue must be

first paid.

The motion to dissolve the injunction by the defendants,

Goodman and Porter, must be denied, with costs. That by

the defendant, Harris, must be denied, without costs on either

side. The receiver must be continued, and may sell the boat,

and, upon judgment in attachment being had by the defend-

ant Harris, must pay him, out of the proceeds of the sale,

so much of his claim as accrued before the 30th day of Au-

gust, less the sum paid, as set forth in his answer.

King vs. Storey and others.

A judgment creditor, purchasing at sheriff's sale under his judgment, is

entitled to have a mortgage upon the property, given by the defendant in

execution in embarrassed circumstances, set aside and declared void as

against such purchaser, on the ground that it was given to delay and de-

fraud creditors, and without consideration.

This cause was brought on for final hearing, and argued

upon the pleadings and proofs.

Mr. Weart, for complainant.

Mr. 8. Tuttle, for defendants.

The Chancellor.

On the 10th clay of October, 1865, Arthur V. Conover

obtained a judgment in the Supreme Court of this state

against the defendant, James A. Storey, for about $2000.

Conover assigned the judgment to the complainant, James

King, and on the 5th day of July, 1866, the sheriff of Passaic

county, by virtue of an execution issued upon it, sold a house
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and lot of Storey, in the village of Passaic, to the complain-

ant, and gave hiin a deed for the premises. They were sub-

ject to two undisputed mortgages, for $1500 each, which

King has since paid, and also to a mortgage for $1800, to

the defendant, Sarah A. Storey, the daughter of James A.

Storey. The object of this suit is to have the mortgage to

Sarah A. Storey set aside and declared void as against the

complainant, on the ground that it was given to delay and

defraud creditors, and was without consideration.

The defendants, in their answer, deny that the mortgage

was given to delay or defraud creditors, or that it was with-

out consideration, and set up that James A. Storey owed his

daughter, Sarah, the amount of it, for services in his family

as housekeeper. The answer states, that after Sarah was of

age, she had the offer of a situation as teacher in a school at

Williamsburgh, at a salary of $500 per annum, and deter-

mined to accept the offer, and leave the service of her father

;

that her mother was a confirmed invalid, and her father re-

quested her to remain and take care of her mother and keep

house for him, and agreed to pay her as large a compensa-

tion as she could get as a teacher ; that, on these terms, she

remained in his service for over ten years before the giving

of the* mortgage to her, and that it was given in fulfillment

of that contract, and to pay for these services.

The only question in the cause is, whether this mortgage

was given for a debt due from Storey to his daughter, in good

faith, or whether it was given to delay and defraud creditors

upon this claim, got up as a pretence for that purpose.

The summons in Conover's suit against Storey was issued

on the 24th of August, 1865. The mortgage was drawn

and executed, and the execution of it acknowledged be-

fore a commissioner in the city of New York, although both

parties resided in the state of New Jersey. It was dated on

the 1st day of August, 1865, but the acknowledgment was

taken on the 25th of that month, the day after the issuing

of the summons ; and as the commissioner is not the person

who drew the bond and mortgage, and is the subscribing
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witness to both, the inference is very strong that the papers

were executed at the date of the acknowledgment, which was

the day after the issuing of the summons, and were dated

back on a day previous to the commencement of the suit.

The giving of the mortgage the day after the suit was com-

menced, and dating it back, are grave circumstances to excite

suspicion.

James A. Storey, in his testimony, states that he went to

counsel in New York when he became embarrassed, and

asked if he could not transfer this property to his wife, as he

had originally intended ; that he was told that a transfer to

his wife would look suspicious, and that it would look better

to give it to any one on whom he could depend ; that he told

him that his daughter had been housekeeping for him, and

he owed her money ; that the counsel then told him he would

be justified in conveying to his daughter, that his own

father had done the same thing with his (the counsel's) sister.

The object of Storey, and his only object, beyond question,

was to delay and defraud his creditors.

The daughter, in her answer, and in her direct testimony,

says that she had an offer of a situation as school teacher,

with a yearly salary of $500. But, on cross-examination,

she shows that she had no offer at all ; that the only fact on

which her statement was founded was, that she applied to a

woman in Brooklyn, since dead, to inquire if a situation as a

teacher could be had. This woman, who was the wife of a

school teacher, told her that she thought she had influence

to procure her such a situation, and that the salary would be

$500 ; she knew of no situation that was vacant, but sup-

posed she could, by her influence, procure it. This story

differs entirely from the sworn statement in her answer, and

from her direct testimony. It differs in the substance and

pith of the whole matter, and no truthful witness would from

it have testified that she had received and declined an offer

of a situation as teacher, at $500 per annum, and determined

to remain in the service of her father, on the promise of

being paid as well. The story, if not inconsistent, would not
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be probable. It is not easy anywhere to get a situation for

a young woman of twenty-one, with little experience, and no

reputation as a teacher, to take charge of a school as a prin-

cipal, with a salary of $500 per annum. Her only experi-

ence had been as a teacher in the colored orphan asylum

;

she was unable to remember what pay she received there,

although it was a yearly salary. Both she and her father

say that from the beginning of the service until the delivery

of the mortgage nothing was paid her. She kept house, and

her clothing was furnished and other expenses were paid for

by her father, at least to a considerable extent, and no charge

was made and no account kept, and nothing was ever said

about settlement or pay, nor was the bargain ever referred to

between them. On one occasion, she requested her father to

make some settlement on her, that she might not be entirely

dependent on her brothers ; but this, the only conversation

ever had on the subject, does not appear to have made any

reference to the supposed bargain. No account or calculation

was had before the mortgage, and the first notice, so far as ap-

pears, that she had of this mortgage having been given, or

being intended, was when her father handed it to her upon

coming home from New York, where it had been drawn and

executed, as stated above. From the whole evidence as to

the manner in which she lived with her father and went about

to other places, it is impossible to believe that it was under-

stood by her or her father that she was serving on wages, or

that this mortgage would ever have been executed, except to

ward off the father's creditors.

This mortgage must be set aside, declared void, and can-

celed, as given to defraud creditors, and without any sufficient

consideration.



FEBRUARY TERM, 1868. 87

Booraem v. Wells.

Booraem and others vs. Wells and others.

1. Where the answer of one of several defendants objects to a bill for

want of proper parties, and the controversy as to that defendant is settled

before the final hearing, the objection will be disregarded.

2. If executors are alleged to have sold lands to two different persons,

at different times, without any connection in the transaction, it is no valid

objection to a bill to set aside the sale to one of them, that the other ven-

dee is not made a party. It would be multifariousness to blend the two

matters in one suit.

3. In a suit to set aside a conveyance to a trustee to hold in trust for one

person for her life, and at her death to such of her children as she may

appoint, such children as the cestui que trust may have, are not necessary

parties ; their interest is too uncertain and contingent.

4. If a will direct executors to sell a certain tract, after the death of a

certain legatee, and contain no other power of sale, a sale in the lifetime

of such legatee is void.

5. A direction to rent out the house and lands devised for the use of a

legatee during his life, and to make such other arrangement as the execu-

tors might deem expedient for his support on the same, does not, by im-

plication, give the executors power to sell.

6. Upon a hearing on bill and answer only, the statements in the answer

must be taken as true, without regard to their improbability.

7. An auction sale by executors, and a conveyance in execution of it, on

which no money is paid, but made to carry out an arrangement in itself

unlawful, will be set aside, and a conveyance without consideration to third

parties to carry out that illegal arrangement, will be set aside.

8. If a bona fide purchaser obtains title through one who buys at a sale

by a trustee or executor, so conducted as to be voidable by the cestuis que

trust, and has no notice of the facts which constitute the illegality, his title

will not be set aside, although in the deed through which he claims, it

appears that another tract was by it illegally conveyed.

This cause was heard upon bill and answer.

Mr. C. Parker, for complainants.

Complainants sue to set aside a sale of land made by the

surviving executrix of A. Beach, deceased, whose legatees

they are as to one-fourth his estate, to recover their share
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of personalty, to annul letters granted to the executrix, and

appoint a trustee to carry out the will. They urge

—

1. The sale was void. The power given by the will to

the executors was only to be executed after the death of his

son Evert. The last codicil in nowise changes the originally

granted power. Power of sale must be clear.

Power of sale can only be executed at the time, and in

the manner prescribed by the testator. 4 Kent's Com. 333,

and note, 334; Co. Lit. 113; Cox v. Lay, 13 East 118;

Wright v. Wakeford, 17 Ves. 454 ; Blacklow v. Laws, 2 Hare

40 ; Champlin v. Haight, 7 Hill 245 ; Richardson v. Sharpe,

29 Barb. 222.

Though the want of power extended only to the northeast

portion of the farm, the sale of the other part is likewise void.

All was sold at one bid, and for one price. The matter is in-

divisible.

2. The sale was void. It was no sale. The trustee really

bought. It was, in fact, a conveyance by the then sole trus-

tee, of one part for the use of her daughter, the other for her

•own use.

A trustee cannot buy for himself, directly or by any shift.

The cestui que trust may always interfere. Scott v. Gamble,

1 StocH. 218-236 ; Mulford v. Bowen, Ibid. 797 ; Davoue v.

Fanning, 2 Johns. Ch. R. 252 ; Michoud v. Girod, 4 How.

552 ; Ex parte Bennett, 10 Ves. 381, (Sumner's ed.,) and cases

cited in note.

3. The sale is void for irregularity amounting to fraud.

Competition cut off, with consent of Wells and wife, by

making sale subject to the provisions of the will respecting

Evert.

Such a condition could not be lawfully imposed. It was a

part of the trust to manage the farm for the support of

Evert, and as to surplus, for legatees. The executrix could

not shift the duty.

4. The circumstances show actual fraud—that is, as re-

gards these complainants.

By a combination of the other parties in interest, they
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just made a new will, and carried out a plan by which all

got their shares, except the complainants. It was a clear

combination to defraud the Lyells.

If the case is not one of oppression and tyranny, it cer-

tainly illustrates the greatest forgetfulness of the rights of

others—relatives of all, beneficiaries of the trustee.

The testator was wise. He left two hundred acres, with

a house, to support one imbecile man. The executors ac-

cepted that trust. He saw it was more than enough. He

said, manage, cultivate, keep in order, and invest surplus;

then, at Evert's death, sell and divide. Had the executors

done this, what a difference to these legatees. Instead of this

they try to devolve their duty on another, sell the land for

what will be given for it clogged with this condition, divide

the proceeds among their confederates, and let the Lyells go.

A proper decree, were the bill so filed, would be to esti-

mate what would be the value of this farm, had they done

their duty, and made them pay one-fourth to the Lyell

branch.

5. The sale should be set aside, a new trustee appointed

to execute the will, a new sale had of the northwest part,

and accounts should be taken of the value of the southeast

part, and one-fourth to be paid the Lyell branch.

6. Mrs. Wells has no equity against such a decree. She

is no bona fide purchaser without notice. She was privy to

our rights and wrongs, and shared all risk the Lawrences took.

Even were she not, she had notice—constructive and actual.

If the sale and purchase were without collusion, the pur-

chaser is not entitled to relief, because the sale was made

contrary to the intention of the testator, who gave the power

of sale.' Reid v. Shergold, 10 Ves. 381 ; Cockerettv. Cholme-

ley, 1 Russ. & My. 418.

7. Henry C. Kock has no equity against complainants.

He had constructive notice by the record. He is charged

with actual notice, and makes no sufficient denial. Story's

Eq. PL, § 806 ; 1 Story's Eq. Jur., § 400^10.
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8. As to the personalty. The executors of Mrs. Rattoone

are responsible, at least for what they admit came to her hands

—$3140.

She cannot say that was no more than her share. Hav-
ing accepted the trust, she cannot abandon to others all duty,

and simply take care of herself. This would be gaining ad-

vantage by her own wrong.

9. Is not the estate of Mrs. Rattoone liable for deficiencies

on general principles ?

Letters testamentary to A. Beach are dated October 2d,

1828. All the executors filed the inventory—acting jointly,

swearing jointly.

What did not Mrs. Rattoone receive? Was it not her

duty to see that Mr. Lawrence, if he took the bulk of the

property, did his duty?

Ought she not to have seen to the sale of the northwest

part of the farm, and the proper disposition of the proceeds ?

2 Williams on Ex'rs, (5th Am. Ed.,) 1656; Styles v. Guy, 1

Mac. & G. 422, 433; Williams v. Nixon, 2 Beav. 475;

Booth v. Booth, 1 Beav. 125; Lincoln v. Wright, 4 Beav

427.

Mr. P. D. Vroom, for defendants, Wells and wife, and Kock.

Mr. Leupp, for defendants, executors of Rattoone.

The Chancellor.

The bill in this case was exhibited by Georgiana Booraem,

Sarah Smedes, and William Lyell, three legatees under the

will of Abraham Beach, deceased. It asked for an account

of his estate from the defendant Cornelia B. Lawrence, the

surviving executrix, and the defendants Wells and Leupp,

the executors of Hannah Rattoone, deceased, one of the ex-

ecutors of the will. It also sought to set aside a sale made by

Cornelia B. Lawrence as executrix, of the real estate of Beach,

now held in part by Thomas L. Wells, as trustee for his
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wife, Julia Wells, and in part by the defendant Henry C.

Koek, who had mortgaged it to the defendant Smock.

Abraham Beach, by his last will, dated April 12th, 1823,

devised all his estate, real and personal, to his executors, in

trust for the purposes of his will.

He gave the part of his farm northeast of the turnpike

road, by which it was intersected, with the personal prop-

erty upon it, for the use, residence, and support of his daugh-

ter, Hannah Rattoone, and his son, Evert, so long as they

should remain single; and gave the sole direction and man-

agement of it to his daughter Hannah. After the decease

of Evert, he directed his executors to sell that land and per-

sonal property, and to pay to Hannah Rattoone, Cornelia B.

Lawrence, and Maria Carter, his three daughters, each one-

fourth of the proceeds ; the remaining fourth he gave to the

seven children of his deceased daughter, Ann C. Lyell, to

wit, Abraham, Georgiana, Thomas, John, Ann, Sarah, and

William, the same to be invested by his executors, and com-

pounded, until the youngest, which was William, should be

twenty-one, and then to be paid to such as might then be

living.

The residue of his farm, southwest of the turnpike road,

he requested his executors to sell as soon after his death as

might be convenient, and disposed of the proceeds in the

same manner. His sons-in law, Isaac Lawrence and Abiel

Carter, and Hannah Rattoone, were appointed executors.

By the first codicil, dated December 22d, 1823, he directed

if Hannah should die before Evert, that the property given

to them for their support should be managed by the execu-

tors for the support of Evert, during his life, and the sur-

plus income should pass into the residue of his estate. He
also appointed his daughter, Cornelia Lawrence, a co-execu-

trix, giving to them full power to sell and convey his real

estate, as in his will was already given.

By a second codicil, dated May 23d, 1825, reciting that he

had directed his lands northeast of the road to be sold on

the death of Evert, he altered these directions for a sale on
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that event, so far as to leave it in the election of Hannah
to have the same then sold, or to occupy the same for her

life. He also appointed Maria Carter co-execntrix of his

will, giving to the executors full power to sell and convey his

real estate according to the directions and for the purposes in

his said will and codicils.

By a third codicil, dated November 16th, 1827, reciting

the death of his daughter, Maria Carter, he gave her fourth

of the proceeds of the sale of his lands to her three children,

and directed that in the event of Evert surviving Hannah,

his executors should rent out the house and lands annexed

to it, or make such other arrangement in regard to the same

as they might deem expedient, providing, however, for the

comfortable support of Evert on the same.

The testator died in 1828, and his will and codicils were

proved October 28th of that year, and probate granted to

Isaac Lawrence, Cornelia B. Lawrence, and Hannah Rat-

toone. Isaac Lawrence died in 1841, and Hannah Rattoone

in 1848.

William Lyell became of age in 1840, before which his

sister Ann had died. John H. Lyell conveyed his interest

in the property to Isaac Lawrence, and Abraham Lyell con-

veyed his interest to Georgiana Booraem, in 1825. Thomas
Lyell died intestate, and without issue, after William became

of age, but when does not appear. He left a widow, Jane

B. Lyell, to whom administration of his estate was granted,

in the city of New York, where he resided at his death.

In 1848, Hannah Rattoone died, having by her will de-

vised her interest in this property to the defendant, Julia B.

L. Wells. Evert survived her, and is a defendant in this

suit. In 1853, the executors conveyed to the Raritan and

Delaware Canal Company, which had constructed a canal

across the farm northeast of the road, the land occupied by the

canal. After the death of Mrs. Rattoone an arrangement

was made by some members of the family with the defend-

ant, Julia Wells, that if the whole farm should be conveyed

to her husband, to be held in trust for her and her children,
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she wovild assume the care, support, and maintenance of Evert

upon the same, as directed by the will of Abraham Beach.

She lwd lived upon it with her aunt, Mrs. Rattoone, and in

pursuance of this arrangement returned to the farm in the

spring of 1849, having left in 1848, upon the death of Mrs.

Rattoone. In July, 1849, the whole farm was sold at auction

to William B. Lawrence, a grandson of the surviving execu-

trix, for $6000. The sale had been properly advertised, was

held at Somerville, some miles distant, and was attended by

several persons, but no one bid except the purchaser. At
that time, the complainants and their brothers, Abraham and

Thomas—if Thomas was still living—were entitled to five-

sixth of one-fourth of the proceeds of the property ; Cornelia

B. Lawrence was entitled to one-fourth ; Julia Wells to one-

fourth ; William B. Lawrence was entitled to the fourth given

to the children of Maria Carter, who had, in May and June,

1849, conveyed their interest to him. It does not appear to

whom the one-twenty-fourth assigned by John Lyell to Isaac

Lawrence then belonged.

The sale was made subject to the trusts and provisions in

the will of Abraham Beach, in favor of Evert, which pro-

vision was inserted in the deed, which also excepted the part

before conveyed to the canal company. This deed was dated

July 23d, 1849, and was for the consideration of $6000.

William B. Lawrence, by deed dated July 24th, 1849, con-

veyed to Thomas L. Wells, the whole farm except the fifty-

seven acre tract afterwards conveyed to Cornelia B. Lawrence.

The consideration of this deed was one dollar. No proviso

for the support of Evert was inserted, and it was in trust for

Julia, the wife of the grantee, during her life, and at her

death, in trust to convey to such of her issue as she should

appoint, and failing such appointment, to all her surviving

issue.

William B. Lawrence, by deed dated December 24th,

1849, conveyed the fifty-seven acre tract, which was south-

west of the turnpike, to Cornelia B. Lawrence. The con-

sideration was $1500. The first two deeds were acknowledged

Vol. rv. f
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on the 9th of January, 1850, after the date of the deed to

Cornelia B. Lawrence, which was acknowledged April 29th,

1850. No consideration was paid by W. B. Lawrence for the

conveyance to him, and none by Wells or his wife for the con-

veyance to her ; nor was any agreement or stipulation made,

except the proviso in the deed to W. B. Lawrence, for the

support of Evert on the farm.

The fifty-seven acre tract, conveyed to Cornelia B Law-

rence, was for the price of $1500, being one-fourth part of

the $6000, the price of the whole, and may be presumed to

be in payment of her share. The purchaser, William B.

Lawrence, was entitled to one-fourth, and one-fourth belonged

to Mrs. Wells, to whom the residue of the farm was conveyed

for one dollar. All parties interested, except the complainants

and those whom they represent, received compensation, or took

part in the proceedings of sale. They alone took no part in

it, and received none of the property or proceeds of sale. Cor-

nelia B. Lawrence conveyed her fifty-seven acre tract to the

defendant Kock, who mortgaged it to Smock, another de-

fendant.

The bill charges that the sale of the part northeast of the

turnpike was void, because the executors had no power to

sell until after the death of Evert, and that the sale of the

whole was void, because it was not a real bona fide sale, but

a scheme got up between the parties to it to transfer part

of the property to Cornelia B. Lawrence who could not pur-

chase at her own sale, and to transfer the residue to her

daughter, for a nominal consideration, and to defraud the

complainants out of their rights. The bill prays that the sale

to William B. Lawrence may be set aside and declared void,

that the surviving executrix may be removed as trustee, and

a new one appointed to sell the property as directed by the

will.

Three answers were filed—one by Wells and wife, one by

the executors of Hannah Rattoone, and one by Kock. They

deny actual fraud in the sale, or that the sale was made to

vest title to any part in the executrix, and say that the sale
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to her was an after thought, not contemplated at the time of

the sale by her; that they believe the price of $6000 was

the full fair value of said lands. They state that Wells and

wife have entered upon said lands, and expended large sums

of money in the improvement of the same, and have main-

tained Evert upon the same ; that the defendant Kock is

a fair bona fide purchaser, for a valuable consideration,

without notice of the facts from which fraud is attempted to

be inferred, and that the complainants, by their silence after

knowledge of the sale, acquiesced in the same, and are bound

by that acquiescence. The answer of the executors of Rat-

toone objects to the bill for want of proper parties, alleging

that the canal company, John H. Lyell, as heir of Thomas,

and the children of Julia Wells, are necessary parties.

The bill was filed February 26th, 1857, seven years and

a half after the sale, and six years after the acknowledgment

of the deeds—how long after the sale came to the complain-

ants' knowledge, does not appear. The time is not sufficient,

under these circumstances, to bar the complainants by ac-

quiescence, even if acquiescence by inaction merely, could in

any case, be held to confirm a transaction founded on actual

or constructive fraud, in favor of the participators in that

fraud. Lewin on Trusts [*641.]

The objection for want of proper parties was taken by the

answer of Rattoone's executors only. The only relief sought

against them was an account of moneys received, or that

should have been received. On the argument, counsel on

both sides stated that these accounts were disposed of by

agreement, and no question as to them remained in the

present suit. Therefore, the objection, so far as depends upon
their answer, does not now exist.

But the court, at the hearing, may object for want of proper

parties, provided full justice cannot be done in the matter in

question without such parties being brought in.

First, as to the canal company : they are not proper par^

ties to a suit for the relief here sought, which is to set aside

the sale of July, 1849. The conveyance to the canal com-
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pany may be good ; if that is illegal and fraudulent, it would

have made the bill multifarious to have joined that matter

in it.

As to John H. Lyell, his interest depends upon the ques-

tion whether his conveyance to Isaac Lawrence was before

the death of Thomas ; if it was, John has no interest. The

fact which would make him a necessary party is not alleged,

and cannot be presumed for that purpose.

The interest of the children of Julia Wells is too contin-

gent and remote to make them necessary parties ; none of

them may survive her; she may make an appointment in

favor of a grandchild, or a child yet unborn. Their interest

is almost as uncertain as that of the heir of a tenaut-in-fee.

The first question is, as to the sale of the part of the farm

northeast of the road, on which the dwelling-house and prin-

cipal improvements are. The only power of sale is derived

from the will, which, in giving the power, expressly directs

that it shall be after the death of Evert. It is well settled,

that a power to sell must be strictly executed in regard to

time, as well as all other particulars, when express directions

are given. 4 Kent's Com. 333-4; Co. Lit. 113; 1 Sug. on

Powers 334; Cox v. Day, 13 East 118; Wright v. Wakeford,

17 Ves. 454; Blacklow v. Laws, 2 Hare 40; Richardson v.

Sharpe, 29 Barb. 222; Egerton's AdmW v. Conklin, 25

Wend. 224.

It is contended that the provision in the third codicil,

which directs the executors, " in the event of Evert surviv-

ing Hannah, to rent out the house and lands annexed to it,

or to make such other arrangement as they might deem ex-

pedient, providing for the support of Evert on the same,"

gives a power of sale, by implication. I do not think this

provision by itself could be construed as giving a power to

sell, by implication. The words do not import it of them-

selves, and the connection in which they are placed, with a

power to rent out the place, would show that the testator

did not mean to extend these words beyond their usual im-

port, to a power to sell. Besides, this construction is forbid-
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den by the provisions of the whole will taken together, and

the object of the testator as declared. These premises were

intended as a home for Evert, an imbecile child. The express

directions are, to sell after his death ; he gives Hannah the

election, if Evert dies before her, to postpone the sale until

her death ; and in each case of appointing new executors, he

confers the power to sell expressly according to the direc-

tions in his will. These clearly show that he intended by

the other arrangements, directed in the third codicil, arrange-

ments consistent with those intentions, which were to devote

these premises to Evert's support and that of Hannah, if she

so elected, while they lived, and at their deaths to distribute

it to the complainants and others; and the directions to rent

and arrange must be taken to be of the life estate so given.

The requiring a provision in these arrangements, for Evert's

comfortable support on the same, shows that he did not intend

a sale of the fee.

I am of opinion that the will or codicils did not give to the

executrix power to sell the premises northeast of the road

during Evert's life, and that the conveyance of them by Cor-

nelia B. Lawrence to W. B. Lawrence is void, and must be

so declared, as against these complainants.

As regards the residue of the farm southwest of the road,

the executrix had power to sell it. The only question raised

is, as to the legality of the sale made. It is charged that

the sale was a contrivance to vest the property in the execu-

trix herself and her daughter, without adequate consideration.

It is well settled, that a purchase by an executrix, trustee,

or any other person interested, with power to sell, at a sale

made by them, either directly or indirectly, will, in all cases,

absolutely be set aside upon application of the parties inter-

ested in the property. Davoue v. Fanning, 2 Johns. C. R.

252 ; Miohoud v. Girod, 4 How. 552 ; Scott v. Gamble, 1

Stoekt. 218 ; Mulford v. Bowen, Ibid. 797 ; Obert v. Obert,

1 Beas. 423 ; Huston v. Cassedy, 2 Beas. 228 ; Ex parte

Bennett, 10 Ves. 381.

The facts in the case might justify an inference that the
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sale was made with the intention of giving to Mrs. Lawrence

the title to the fifty-seven acre tract. But the cause is lleard

on bill and answer only; in which case the statute directs

that "the answer shall be taken as true in all points." The

answers in this case expressly deny that the sale was made

with that object, and state that the conveyance of the tract

to her was an after-thought, induced by an alteration in her

intention. This may be true consistently with the facts from

which the contrary might be fairly inferred, and, therefore,,

by force of the statute, must control the decision on that point,

without balancing probabilities.

But it is alleged that the sale was not an actual sale, so

far as the interests of the complainants were concerned, but a

mere contrivance to invest the title in Wells, no considera-

tion being paid, or intended to be paid, for their share of the

property.

By the answer of Wells and wife, it appears that the ar-

rangement was, that she would support Evert for his life, if

the whole property should be conveyed to her husband, in

trust for her and her children ; and by this sale and these

conveyances, that arrangement was attempted to be carried

out, and a title in fee vested. The whole manner of conduct-

ing the sale shows that it was conducted so as to carry out

that arrangement, and to prevent others from bidding, and

that the object was to get title to the interest of the com-

plainants, all the others concurring, apparently, in the sale.

The complainants, though of age, were not consulted; the

property was sold at a distance from the premises ; the whole

put up in one parcel, both the part which there was power

to sell, and that which could not be sold. It was sold, sub-

ject to the trusts and provisions in favor of Evert as to the

part northeast of the road.

The sale and conveyance were without any consideration

actually paid ; this must be taken as true, for the bill so

charges, and the answer does not deny it. The executrix

may have received her share of the consideration in the con-

veyance of the fifty-seven acre tract, but she received none
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as trustee for the complainants. Wells and wife paid no

consideration ; the deed to him as trustee, states the nominal

consideration of $1. He entered into no covenants or agree-

ment to support Evert; his wife could enter into none; none

are set up. The northeast tract was conveyed subject to the

provisions in favor of Evert, but the southwest tract was

free from any encumbrance, and was conveyed to W. B.

Lawrence, and by him to Wells, without any consideration.

Had a stipulation to support Evert been entered into, it

would have been no consideration, so far as the complainants

are concerned ; they were not bound to support him, and the

testator had given them a share of this southwest tract, free

from his support. It is clear, that Wells and his wife took

the conveyance of this property, knowing that no consider-

ation was paid, or intended to be paid, to the complainants,

and that the sale was an attempt to appropriate the property

of the complainants to the support of Evert ; the only con-

sideration for this share which they claim to have given, was

that unlawful appropriation. The share of these complain-

ants should have been paid to them immediately after the

sale. Their claim has been neglected and resisted, and they

are put to this suit to obtain it. A person taking a convey-

ance from a trustee or executor, made in breach of trust,

without any consideration, has no right to turn over the

cestui que trust to his action against the trustee, who may
have made himself liable. The trustee may be out of the

jurisdiction of the court, insolvent, or have died without rep-

resentatives.

That the tract was sold in one lump with the northeast

part, which the executors had no power to sell, would not,

of itself, be such evidence of fraud as, at this distance of time,

would set aside the sale, if the consideration was sufficient,

and if the consideration for this tract could be distinguished

and ascertained. It was sold with the other, and there is

nothing in the pleadings to show the quantity in either tract,

or their relative value.

The deed of the executrix was good to convey the north-
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east tract for the life of Evert. The executors had power to

make such arrangement during his life interest in the tract,

and as it appears that the yearly value of the same was not

equal to his support, it might be inferred that, as subject to

the condition, it was of no value. The whole price of $6000

was paid for the southwest part. There are two objections

to this : one, that the purchasers might have supposed that

they bought the fee simple of the house lot ; the other, that

it does not sufficiently appear that $6000 was the full value

of the southwest tract. The sale can fix no value; as an

auction, it had no reality, and the price of $6000 was not

fixed upon by vendor or purchaser as the actual value to be

received by the one or paid by the other.

Kock was a purchaser for valuable consideration, without

notice of any facts from which fraud could be inferred. He
must be held to know the contents of the will and of the

deeds through which he claims title. There is nothing in

either of these, to give notice or raise suspicion of any of the

facts on which the sale of the southwest tract can be set

aside. The only wrong in this, was the sale of the house

tract in fee, when the only power was to sell or dispose of it

for Evert's life. He was not bound to inquire into, or know

the law as to the title of an adjoining tract, although con-

veyed by the same deed. And, even knowing the law, he

might infer that the purchasers were willing to pay the price

for a life estate, which only would be conveyed by the deed.

As the executor had power to sell his parcel, the bill must

be dismissed, as against Kock and his mortgagee. Jackson

v. Henry, 10 Johns. B. 197.

The fifty-seven acre tract must be taken as satisfaction of

the share of Cornelia B. Lawrence, at least as against her;

she sold the whole, and accepted the deed for it as her share.

If it was in excess of her share, she may be called upon to

account. The complainants will be entitled to five-sixths of

one- third of the residue of the southwest tract.

As the executrix had power to convey the southwest tract,

and the deed is not void, but voidable only, and as the de-
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fendants, Wells and wife, have title to thirteen-eighteenths of

it, and have no doubt cultivated and improved it as one tract,

and the only right which the complainants have is to have

five-eighteenths of the value, a reference must be made to a

master, to inquire of the value of that tract. In making this

inquiry, he will be guided by the rule governing in partition,

which gives to any tenant-in-common any improvements or

erections made by him in good faith, by requiring the part on

which they were made to be set off to him, without computing

their value. The value of buildings or new erections of any

kind, placed upon the land by Wells and his wife, must not

be computed ; but buildings, or fences, or other improvements,

made more valuable by repairs, and the additional value given

to the land by rise of prices or improved cultivation, must be

included.

In addition to this, the complainants are entitled in this suit,

to receive from the defendants, Wells and wife, their share of

the amount of the annual value of this land from 1849 until

now, which value must be inquired into and reported upon.

It is more questionable whether the northeast tract ought

not, after Evert's death, to* be sold by a new trustee, to be ap-

pointed for the purpose. The deed as to that, was inoperative

beyond the life of Evert, and the title of Wells may not be

made valid by accounting to the complainants for the value

of their share. Many of the reasons for directing an account

as to the southwest tract, exist here. But it is not necessary

to determine that question now. It was stated on the argu-

ment, that Cornelia B. Lawrence and Evert Beach had both

died, pending the suit. No action can properly be had on

this question, until a supplemental bill shall be filed, bringing

these facts before the court, and it can then be considered

whether it is better to order a re-sale, or to have the value of

he complainants' share estimated and paid.
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Eyre vs. Eyre and others.

1. A delay of fifteen years in calling for the specific performance of a

parol contract for the conveyance of land, without any attempt to enforce

it in the Lifetime of the contractor, is a circumstance of great weight against

the party seeking performance, and will render necessary more strict and

full proof, and a closer scrutiny of the evidence.

2. Part performance will take a contract out of the statute of frauds,,

when it has been in part performed in such manner that a refusal would

be a fraud on the other party. But for this purpose, the contract itself

must be clearly proved, and the acts of part performance must be referable

to the contract alone.

This cause was brought to final hearing, on bill, answer and

proofs.

Mr. Hutchinson, for complainant.

Mr. Merritt, for defendants.

The Chancellor.

This was a suit between the same parties on both sides, as

one decided this term. Like that, it was for the specific per-

formance of a parol contract by complainant's father, James

Eyre, in his lifetime, to convey land. This was made in

1849, two years before the other deed. Although he lived

fifteen years after it was made, no suit was brought against

him. Delaying for so long to call for the specific perform-

ance of such a parol contract, and not attempting to enforce

it in the lifetime of the contractor, who knew whether there

was such contract or not, and could have answered the bill

of the complainant, if it does not of itself bar the relief, is a

circumstance of great weight against the complainant, and

will make the court require more strict and full proof, and

closely scrutinize the evidence.

The contract set up is, that James Eyre, the complainant's

father, agreed with him and his brother Isaac, now dead
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that if they would build houses on a lot of the father, made

vacant by the burning down of the building which had

stood on it, he would convey to them the lot ; that they built

two houses on the lot, of which complainant took the east

house, and Isaac the west house, and that complainant has-

occupied and collected the rents of the east house, with his

father's assent, until his death.

A parol contract of this kind, followed by acts of part per-

formance, such as are alleged, if proved, is, in equity, entitled

to specific performance. It has long been settled, that part

performance will take a contract out of the statute of frauds,

when it has been in part performed in such manner that a

refusal would be a fraud on the other party. But for this

purpose, the contract itself must be clearly proved, and the

acts of part performance must be referable to the contract

alone.

The answer denies the contract, and that the complainant

erected the building. It admits that, for a great part of the

time, he collected and kept the rents, but alleges that this wa&

done, not in performance of the contract, but by the indul-

gence of a father toward a son, who was in need of aid.

The only direct proof of the contract, is by the evidence of

the complainant himself. The proof of admissions by James

Eyre, in casual conversation with witnesses who had no

reason for noticing with accuracy what he said, is the weak-

est and most unsatisfactory kind of evidence, yet it is all

there is to support the complainant in the proof of the con-

tract. And the complainant is so much shaken and contra-

dicted by other testimony as to other parts of his evidence,

that his testimony, which though made competent, is by the

act that makes it so, left subject to its credibility being

affected by his interest, is not sufficient to satisfy me. The

credibility of the testimony is much affected, too, by the delay

in bringing the suit until the death of his father. He suffered

fifteen years to elapse in his father's lifetime, but after his

death brought his suit with little delay.

But the principal conflict in the testimony is, as to the
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fact of the house being erected and paid for by the complain-

ant. It is the only act of part performance relied on, that

cannot be referred to other matters than the contract.

I shall not attempt in this opinion, to go over or analyze

and compare the evidence. I have read it carefully, and

weighed the conflicting parts against each other, and feel

convinced from it, that the complainant did not build the

house upon this lot, but that it was built by James Eyre

himself; that he not only superintended and directed the

work, but paid for it, although a great part may have been

paid by orders on the store of his sons, charged to him in

his settlement with them.

The testimony on both sides is imperfect, and much of it

vague, and evidently untrue. The conclusion at which I

have arrived, is rather an impression, but a firm one, from

the whole testimony taken together, than a demonstration by

putting the parts together to prove the result.

But if I only doubted, the relief must be denied. The

complainant or actor, in all cases, must prove his case to the

satisfaction of the court ; but in these cases, where the pro-

visions of the statute of frauds are to be set aside by some

act of specific performance, clear proof is eminently required.

This salutary statute should not be lightly dispensed with.

And the uncertainty and unreliability of much of the evi-

dence in this case, shows the wisdom of that statute, and

throws a doubt over the doctrine of equity, that part per-

formance will take a case out of it. The frauds and perju-

ries are transferred from the evidence of the contract, to that

of its performance.

The bill must be dismissed.
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Green vs. Tantum.*

1. A creditor cannot file a bill to set aside a transfer of property fraudu-

lently made by bis debtor, until he has a judgment or execution such as

would give a lien on that property, if not transferred.

2. At common law, ajudgment or execution gave no lien upon the choses

in action of the debtor, or debts due to him. But by the act of March 7th,

1850, to prevent fraudulent trusts and assignments, and the supplements to

the chancery act, a creditor, upon the return of an execution nulla bona,

has a lien upon the choses in action of his debtor, and can maintain a suit

to set aside a fraudulent assignment.

3. Although a purchaser of property transferred by a debtor to defraud

his creditors, pay full consideration, and have no notice that the property

is transferred to him for that purpose, yet if the circumstances are such

from which he must have inferred that such was the object, the sale will

be set aside, as against a creditor.

This cause was argued on final hearing, upon bill, answer,

and proofs.

Mr. Kingman, for complainant.

Mr. G. M. Robeson, Attorney-General, for defendant, Jo-

seph R. Tantum.

The Chancellor.

The complainant, on the 7th day of December, 1866,

obtained a verdict for $2800 damages, at the Monmouth

Circuit, in a suit pending in the Supreme Court, against the

defendant, John A. Tantum. The suit was for a breach of

promise of marriage. John A. Tantum had married Mrs.

Hartman, a widow, and was living with her at her own

house, at Allentown. The verdict was delivered at ten in

the evening. The same night, Tantum left Freehold, and on

Saturday, the eighth, assignments of seven mortgages, held

by him on lands in this state, to his brother, the defendant

Joseph R. Tantum, were drawn, executed, and acknowledged

*Cited in Williams v. Wvnans, 7 C. E. Or. 581 ;
DavU v. Dean, 11 C. E.

Or. 436.
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at Camden, in this state ; on these mortgages there was due

$5250 principal, and some interest ; and on the same day he

proceeded to the residence of his brother, the defendant Joseph

R. Tantum, at Wilmington, in the state of Delaware. His

brother was a practicing physician at Wilmington. He ap-

plied to his brother to purchase these mortgages and a horse

and buggy which he owned. His brother, Dr. Tantum, agreed

to purchase, and did purchase, the seven mortgages for the

amount due on them, and the horse and buggy for $350 in

addition, and paid John A. Tantum the money on Monday,

the 10th of December. No other property of the defendant,

John A. Tantum, is known within this state. Since his going

to Wilmington on the day after the verdict, he has not been

back to this state, openly. His wife has continued to reside

at her residence at Allentown, and he has continued to reside

with his brother, Dr. Tantum, at Wilmington, where the

mortgages and horse and buggy were taken just after the

verdict.

Judgment was entered on the verdict on the 14th day of

December, 1866. On the same day, an execution against

goods and lands was issued to the sheriff of the county of

Monmouth, who, on the 31st day of the same month, re-

turned that no goods or lands of the defendant could be found

in his county. On the 5th of February, 1867, the complain-

ant filed her bill against John A. Tantum and Joseph R.

Tantum, and the mortgagors in these seven mortgages, to

have the transfers declared void, as against her ; to have a

receiver appointed, and the money due on them applied to

the payment of her judgment; and to prevent the payment

of the money due on these mortgages to the defendants, John

A. Tantum, or Joseph R. Tantum.

Joseph R. Tantum is the only defendant who has answered

the bill. He admits the verdict and judgment, and the as-

signment of the mortgages and other property to him. He
admits that his brother came to him with the assignments

executed on the 8th of December, 1866, at Wilmington, and

that he told him that the complainant had recovered a ver-
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diet for near $3000 against him, before the assignments were

delivered. But he denies that he had any knowledge that

the object of the transfer was to delay or defraud the com-

plainant in the recovery of her debt ; and states that John

told him that his object was to raise money to pay the com-

plainant and his other creditors, after which he intended to

leave New Jersey and enter into business elsewhere, and

that he requested him, as a brother, to aid him by cashing

these mortgages, and offered, as an inducement, to sell him

some other property, being a horse and wagon, valued at

$350 ; that for these mortgages and horse and wagon, which

were also sold to him, he paid John $5503.16 in cash, on Mon-
day, the 10th day of December, and that, on the same day,

the assignments were sent to, and received at the office of the

clerk of the county of Camden, for recording.

There is no direct proof that Dr. Tantum knew of any in-

tention on part of his brother, by this assignment, to defraud

the complainant. There is abundant proof that such was the

object of his brother, and that he had openly avowed it be-

fore the verdict ; but no part of this proof, directly, or by

implication, connects Dr. Tantum with this design.

On the part of Dr. Tantum, both by the allegations in his

answer, and by the argument of counsel, it is objected that

the complainant can have no relief, because she had not, at

the transfer, and has not now, any lien or claim upon these

mortgages which will give her the right to question this

transfer.

The position is, without doubt, correct, that a complain-

ant cannot question in this court a transfer as fraudulent,

unless he has some lien or claim upon the matter transferred,

or is in such position that he would have such lien or claim,

if it had not been transferred. This is held by Chancellor

Williamson, in Swayze v. Sicayze et al.
}

1 StocJd. 280, cited in

the argument, and also in Young v. Frier, Ibid. 465, in

which case the Chancellor reviews, with great learning and

research, the authorities on this subject. Of the correctness
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of the position, there can be no doubt ; the only question is,

whether this case is within it.

At common law, and in New Jersey, until the supplement

to the chancery act, approved March 20th, 1845, and the act

to prevent fraudulent trusts and assignments, approved

March 7th, 1850, a creditor, even after judgment, could ob-

tain no lien upon the choses in action of his debtor; a judg-

ment gave him a lien on lands, and an execution on chattels.

And in order to entitle a creditor to question the fraudulent

sale of lands or chattels, he was required to have a judgment

or an execution that would have been a lien on property

fraudulently transferred before they were obtained, if it had

not been transferred.

In the present case, such lien might have been obtained

by the complainant by an attachment against John A. Tan-

tum, as an absconding debtor. This was not done. But she

could likewise proceed to reach these mortgage debts by pro-

ceedings under the act of March 7th, 1850, or under the

chancery act above referred to, and the supplement to it,

approved April 12th, 1864. The bill in this case is filed for

relief under the act of 1845, which gives a judgment credi-

tor the right, upon the return of an execution unsatisfied, to

file a bill in this court for a discovery of property or money

due to the debtor, or held in trust for him, and to prevent

the transfer of such property, or the payment of said money,

and to have the same appropriated to the payment of the

judgment. Upon the filing of this bill, the complainant ac-

quired a lien upon all debts due to John A. Tantum, and all

property held in trust for him, and, but for this transfer,

these mortgages on property in this state, and the moneys

due on them from residents of this state, would have been

subjects of that lien, and could have been collected by a re-

ceiver, and appropriated to the payment of that judgment.

And, in such case, the judgment creditor who first files such

bill is held to have the first lien on such choses in action, in

preference to a creditor by a prior judgment, who files a bill

for discovery under this act, afterwards. The complainant,
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then, has, as against these mortgages and mortgage debts, by
the filing of her bill in this court, the same lien that she

would have had by the entry of her judgment against lands

of the defendant, alienated sixty days before the entry for

the purpose of defrauding her out of her debt. The com-
plainant has a standing in court to entitle her to question

the bona fides of this transfer, and whether it was not done
to delay or defeat her in the recovery of this debt.

It is not necessary to discuss here whether this transfer, not
being of lands or chattels, comes within the provisions of the

statute of frauds. At law that might be an important ques-
tion, but courts of equity have jurisdiction in all cases of
fraud, and have power to annul all fraudulent contracts and
dealings. The removing property out of the jurisdiction of
the court in which a suit is pending or about to be com-
menced, or assigning property with intent to defraud credit-

ors, is, by statute, declared to be a fraud such as will take
away the protection given in the constitution from imprison-
ment for debts arising out of contracts. If these mortgages
were transferred by one of these defendants to the other, with
the intent of defrauding the complainant, this court has jur-

isdiction to set aside the fraudulent transfer.

The question, then, to be decided is, whether this transfer

to Dr. Tantum was fraudulent in such manner as to affect

him.

If his brother intended fraud, and he was innocent of it,

and paid the consideration for the transfers in good faith,

without knowledge of such intent, his title cannot be injured

by his brother's fraudulent intent. Joseph R. Tantum, in

his answer, swears that he paid the full amount due on these

mortgages, with about $350 allowed for the horse and wagon,
amounting to the sum of $5503.16. His answer in this is

directly responsive to the bill, is uncontradicted, and there

are no circumstances in the case sufficient to overcome it ; it

must be taken as true.

The answer denies " the statement and charge of said bill,

that he had full knowledge, or any knowledge, of the pur-
Vol. IV. G



110 CASES IN CHANCERY.

Green v. Tantum.

pose of the said John A. Tantum to defraud the complainant,

and that he colluded with him to effect any fraudulent pur-

pose." It also denies that the assignments were taken with

any intent on his part of defrauding the complainant, or to

prevent the collection of such judgment. This is a direct

denial of the fraud on his part, or any knowledge of the

fraudulent intent of his brother in making the transfer.

But his answer admits knowledge of the pendency of the

suit, and that he was informed by his brother of the verdict

given on the 7th of December ; that his brother came to his

house on the 8th of December, with assignments executed

and acknowledged, and these assignments were accepted and

paid for, and sent to, and received at the clerk's office at

Camden on the tenth.

The answer states that his brother applied to him for

money, for the purpose of paying off this verdict and his

other debts ; in this it is not responsive, and is not sup-

ported by the proof. But it pleads and suggests a fact that,

if believed, would be an excuse for his disregarding circum-

stances in the case which are insisted to be sufficient to give

him warning of the fraud, without actual notice in words.

The real question is, whether the facts and circumstances

in the case, admitted by his answer, and proved by other

evidence, do not overcome the force of his answer denying

any fraudulent intent on his part, or the knowledge of such

intent on part of his brother.

It is easy to believe that the answei of Dr. Tantum is liter-

ally true, that he had no knowledge of any intent of his

brother to defraud the complainant by that transfer. It is

very probable that John did not go to a respectable, wealthy

brother, saying, I want you to aid me in cheating Emma
Green out of her verdict, now she has got it. He may have

gone with the formal pretence set up in the answer, that he

wanted to raise money to pay her ; and yet, if the circum-

stances are such as must and ought to have aroused in Dr.

Tantum's mind, in spite of the fact that the fraudulent intent

was not announced and an honest purpose pretended, a con-
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viction that the object was to delay the complainant, this

answer should not protect him.

• John was his brother—both men of property and standing,

and on kindly terms. John had recently married Mrs.

Hartman, and had been sued for a breach of a prior promise

of marriage. The suit was stouLly contested, and its exist-

ence was known to Dr. Tantum; it must have attracted the

attention of his family and brother, who could hardly avoid

an interest in it. John, who had contested this to the

utmost, when defeated, leaves Freehold after ten o'clock at

night, passes through Allentown, is at Camden, and has the

assignments prepared and executed there, and reaches the

house of his brother, in Wilmington, the same day, and pro-

poses the transfer. These facts must have been known "to

Joseph, and the knowledge of them is not denied. The ne-

gotiation is not for $3000, the amount of one of the mort-

gages sufficient to discharge that verdict, but for six other

small mortgages, not needed for the purpose. It is for all

the property of John A. Tantum, so far as appears, that

could have been reached by proceedings in New Jersey. It

included his horse and wagon, added for a small addition, if

any addition at all, to the consideration. These were neces-

sary to his personal comfort while at Allentown, but were

•carried immediately to Wilmington. It is scarcely credible

that Dr. Tantum could have witnessed such hot haste on

part of his brother—this desire and effort so instantly to get

money to pay in full a claim of this nature, that until within

a few hours he had fiercely contested, without suspecting,

or without believing, that something else was intended than

that which was avowed. Dr. Tantum had not the money;

he had to borrow $4000, which he has since repaid from his

earnings. Being compelled to borrow this at a few hours'

notice, he would naturally be led to inquire and reflect upon

what was the urgency of having all these mortgages cashed

without delay, and without an opportunity for him to in-

quire into their validity and priority. The haste, too, in

recording the assignments, which were in the clerk's office
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in Camden on the same day that they were delivered at

"Wilmington, to which haste he must have been privy, is a

suspicious circumstance.

The facts before Dr. Tantum at the time of this transac-

tion, were such that they must have suggested to him, that

the object of his brother was to do just what he has since

done—to transfer all his property in New Jersey to some

purchaser, for value actually paid over, before they were

attached or seized in any way, so as to be beyond the reach of

the complainant. This, although not knowledge in its strict

or literal sense, so as to make his denial of knowledge of that

intent perjury, yet is such notice of circumstances of suspi-

cion that should have put him upon inquiry, as will deprive

him, in a court of equity, of the character of a bona fide pur-

chaser without notice. A person is to be charged with notice

when he is acquainted with circumstances sufficient to con-

vince a court or jury of the truth of the fact.

I cannot help believing that Dr. Tantum was convinced,

in spite of any representations by his brother to the contrary,

that his brother's object was to part with his securities and

have his property in cash, so that he might avoid being com-

pelled to pay the judgment of the complainant. This makes

the transfer to him void, as against the complainant, and

there must be a decree in accordance with this view.*

Mead vs. CoMBS.f

A conveyance, made in consideration of the grantee's assuming the

mortgages upon the property, amounting to one-fourth of its value, de-

clared voluntary and void, as against the creditors of the grantor, as to

three-fourths of the value ; but being positively intended, also, to delay

and defraud creditors, it was declared void in toto, and the purchaser (at

a sheriff's sale of the property) entitled to hold the same free from all claim

of the grantee, except for the amounts due on such mortgages held or paid

by him, and the interest thereon, the rents and profits to be set off against

so much of those debts as were due to the grantee.

* Decree affirmed, 6 O. E. Or. 364. f Mead v. Ormbt, 11 C. E. Or. 174.



FEBRUARY TERM, 1868. 113

Mead v. Combs.

This case was heard on an ex parte argument on part of

the complainants, upon the bill and proofs taken upon an

order for that purpose, on default of an answer, on the 20th

day of April, 1865, the time for answering having expired

on the 10th day of March, 1865. An answer was subse-

quently filed on the 3d day of May following, but without

auy order of the court or consent of the complainant, and it

was not noticed by the complainant in the subsequent pro-

ceedings in the cause, although the depositions seem to have

been taken upon notice, and the defendant attended by coun-

sel before the examiner, and cross-examined the witnesses of

the complainant. The suit was commenced in the name of

John L. Mead, as complainant, but he having died, his death

was suggested, and the suit was continued in the names of his

heirs and devisees.

Mr. S. Tuttle, for complainants.

The Chancellor.

The complainants seek to redeem certain lands in Paterson

from several mortgages held by the defendant, and to have

a conveyance that was made by Richard Mead to the de-

fendant of the equity of redemption of these lands, on the

20th day of November, 1861, set aside and declared void.

The original complainant, John L. Mead, was the son, and

the defendant was the son-in-law of Richard Mead, who died

in February, 1864. In November, 1861, Richard Mead was

seized of the premises in dispute, subject to four mortgages

for $1829, of which three were held by Combs, and one of

$400 by one Cornelius Schuyler. Richard Mead was about

eighty years of age ; his mind and capacity for business

were in some degree affected by age, physical infirmity, and

habitual intemperance. He had become somewhat involved

in debt, principally by becoming security for others. Wil-

liam J. Ackerman held a note of one Quackenbush, endorsed

and guaranteed by Richard Mead, and there were other

claims against him outstanding. The property in question
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was worth $7000 or $8000. This property he conveyed to

Combs by deed executed by him and his wife, dated Novem-

ber 21st, 1861, reciting a consideration of $2800 in hand

paid, and subject to four mortgages. Subsequently, in Feb-

ruary, 1864, Ackerman obtained a judgment in Passaic

County Circuit Court against Richard Mead, on his note,

and the property in question was levied upon and sold as the

property of Richard Mead, by virtue of an execution issued

against him on that judgment. J. L. Mead bought it at

that sale for $456.

The sale to the defendant is alleged to be void, because it

was made without any consideration paid, except the as-

sumption of the mortgages, of about one-fourth the value of

the property, and because it was made for the purpose of

defeating the creditors of Richard Mead, and was, therefore,

as against them, fraudulent and void ; John L. Mead, the

purchaser at the sheriff's sale, standing in the place of a

creditor, and being entitled to have any conveyance which

was void as against creditors, declared void as to him.

The only question in the case brought to my attention is,

whether the facts upon which the relief is sought are suffi-

ciently established by the evidence.

It appears by the evidence that the property was, at the

conveyance to Combs, worth about $8000. It appears, also,

that he paid no consideration, except to assume the mort-

gages, amounting to about $2000, or one-fourth of the value

of the property. It also appears, that the object of the con-

veyance was to prevent Mead from wasting his property by

incurring debts foolishly, and by way of security for others,

and to prevent creditors to whom he had become liable from

recovering their debts. Quackenbush was one of these. The

defendant did not pay, or offer to pay him his debt, but at-

tempted unjustly to use the conveyance to defeat the recovery

of this debt. As to three-fourths of the value of this property

the deed is voluntary and void, as against the creditors of

Richard Mead. But as it was not merely a deed without

consideration, but was positively intended to delay and de-
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fraud creditors, it must be declared void in toto ; and the

purchaser, Mead, or his representatives, is entitled to hold

the same free from all claim of the defendant, except for the

amounts due on the mortgages on the same at the convey-

ance to him, held or paid by him, and the interest thereon.

The rents and profits received by the defendant must be ac-

counted for and set off against so much of these mortgage

debts as are due to him.

The deed to the defendant must be set aside and declared

void, and an account taken of the amount due upon the

mortgages held or paid off by the defendant, and the inter-

est, and also of the rents and profits since the conveyance to

him.

DeCourcey and others vs. Little and others.

Under the act concerning chattel mortgages, of March 24th, 1864, (Pamph.

L. 493,) a mortgage upon chattels situate in a different county from that in

which the mortgagor resides, and recorded only in the county where the

chattels are si-tuate at the time of the execution of the mortgage, is entitled

to priority in payment over another mortgage of a prior date, but of which

thesubsequent mortgagees had no notice, and recorded subsequently, though

recorded in the county where the chattels lay, and also in that where the

mortgagor resided at the time of its execution.

Argued upon final hearing, on pleadings and proofs.

Mr. P. L. Voorhees, for complainants.

Mr. Keasbey and Mr. C. Parker, for defendants.

The mortgage held by defendants was given first, dated

April 12th, 1866. Little & Dana gave their mortgage to

complainants, May 2d, 1866, dated April 30th, 1866, and

advised them then, of the mortgage held by defendants.

Neither mortgage being filed, Collins, Atwater & Co. lent

the mortgagors more money, and received another mortgage



116 CASES IN CHANCERY.

DeCourcey v. Little.

as security, dated August 3d, 1866, amounting to $25,000.

Collins & Co. had no notice of DeCourcey's mortgage. This

mortgage was filed in Camden, where the goods were, Au-

gust 11th, 1866. On the 28th of September, 1866, com-

plainants were informed of this mortgage. After seeing it,

they filed their mortgage in Camden county. November 2d,

1866, they filed a copy in Union. One of the firm of Little

& Dana, the mortgagors, lived in Union. The firm had its

business office in New York, and there the other partner

resided.

The question is, which of the two mortgages has priority ?

The act (1864) says: " Every chattel mortgage, not accom-

panied by immediate delivery, and followed by actual and

continued change of possession, shall be absolutely void

against the creditors of the mortgagor, and against subse-

quent purchasers and mortgagees in good faith, unless the

mortgage, or a true copy, shall be filed as directed in the

act, viz., in the office of the clerk of the county where the

mortgagor, if a resident of the state, resides at the time of

execution, and if not a resident of the state, then in the

county where the mortgaged property is then located."

1. The mortgage is by a firm. The firm resided in New
York. So, filing the complainants' mortgage in Camden was

good, and it was filed before the other there. Tulman v.

Hawxhurst, 4 Duer 221 ; Miner v. Fredonia, 27 JV. Y. 156.

2. But where Collins & Co. filed their mortgage is unim-

portant. The contest is not between them and a subsequent

mortgagee, but between them, bona fide subsequent mort-

gagees, and a prior mortgagee, who not only did not file his

mortgage, but concealed its existence.

The statute expressly makes the mortgage of complainants

void against them. Subsequent registry could not help

them. Berry v. Mutual Ins. Co., 2 Johns. C. R. 603 ; 2

White & Tudor's L. C. in Eq. 182 ; Jackson v. Campbell, 19

Johns. R. 281 ; Coster's Ex'rs v. Georgia Bank, 24 Ala. 37;

Day v. Clark, 25 Vt. 398 ; Irvin's Lessee v. Smith, 17 Ohio

226 ; Stall's Lessee v. Spencer, 1 Peters 552 ; Tiffany v.
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Warren, 37 Barb. 571 ; Ben v. Richman, 1 Green's R. 44

;

Meech v. Patchin, 14 N. Y. 71 ; Thompson v. Van Veohten,

6 £osw. 373 ; 8. C, 27 iV. Y. 568 ; iewjis v. Palmer, 28 iV.

F. 271.

The Chancellor.

The suit is for foreclosure aud sale of chattels, upon a

chattel mortgage given to the complainants by the defend-

ants, Little & Dana. This mortgage was given and dated

on the 12th day of April, 1866. The chattels were situate

in Camden county. The defendant, Little, resided in Union

county; his partner, the defendant, Dana, resided in the

state of New York. The complainants filed a copy of their

mortgage in Camden county clerk's office September 29th,

1866; in Gloucester county, October 81st; and in Union

county November 2d. No copies were filed before those

dates.

On the 3d day of August, 1866, Little & Dana gave a

mortgage on the same chattels to the defendants, Collins,

Atwater & Whiton, for $10,000, actually advanced at the

time. Collins, Atwater & Whiton had no notice of the mort-

gage to the complainants, and caused their mortgage to be

filed in Camden county clerk's office, August 11th, 1866. No

copy was filed in any other clerk's office.

On the 28th of September, Little & Dana advised the com-

plainants, who had promised them not to file their mortgage

in the clerk's office, that they had given a mortgage to Col-

lins, Atwater & Whiton. On the 29th, DeCourcey saw that

mortgage in the office of the clerk of Camden county. The

mortgagors remained, and still remain, in possession.

The question is, which of these two mortgages is entitled

to priority on this state of facts ? This depends upon the

construction of the act concerning chattel mortgages, ap-

proved March 24th, 1864. Pamph. Laics 493.

That act provides that every mortgage of chattels, not

followed by an immediate and continued change of posses-

sion, shall be void, as against subsequent purchasers and
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mortgagees in good faith, unless the mortgage, or a copy of

it, should be filed as therein directed. It directs the mort-

gage, or a copy of it, to be filed in the clerk's office of the

county wherein the mortgagor may reside at the execution

of it ; and if he do not reside in the state, then in the clerk's

office of the county where the property so mortgaged shall

be at the execution of it.

The mortgage of the complainants was filed in the county

where the chattels were situate, and also in the county where

the mortgagor, who lived in the state, resided. Of course,

this was a full compliance with the law, and it is not neces-

sary to decide in this case whether filing in both counties

was necessary in such case. But the time of filing in both

counties was after the mortgage to Collins, Atwater &
Whiton. By the plain language of the act, as against that

mortgage, it was void. When that mortgage was given, it

was good against the mortgagors, and against every one,

except subsequent purchasers and mortgagees in good faith,

and creditors who should obtain judgments, without being

filed. The complainants are not subsequent mortgagees.

They acquired no right whatever after the mortgage to Col-

lins, Atwater & Whiton, and were in no manner injured by

the fact that the mortgage to them was not filed in the proper

county. They are neither within the letter or intention of

the act, if it is taken for granted that the mortgage to Col-

lins, Atwater & Whiton was not filed in the proper county.

That mortgage was not filed in the county in which Little,,

the mortgagor who resided in this state, lived, which is re-

quired by the act, where there is but one mortgagor, but it

was filed in the county where the chattels were situate,

which is the proper county when the mortgagor resides out

of the state, as Dana did, in case there is but one mortgagor.

In such case, filing in both counties is certainly a compliance

with the requisitions of the act. But whether a filing in

either would be sufficient, and if so, in which it should be

filed, are questions that admit of doubt, and which it is not

necessary in this case to settle.
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These defendants are especially mortgagees in good faith

;

they advanced their money at the giving of the mortgage,

without any kind of notice or suspicion that the complainants

had any lien or mortgage. The complainants are mortgagees,

not merely negligent, but in bad faith ; they made an agree-

ment with the mortgagors not to file the mortgage, to preserve

a false credit to the mortgagors, and to impose upon subse-

quent creditors and mortgagees, contrary to the provisions and

spirit of the act.

The act differs substantially in its provisions, as to the

effect of not filing the mortgage, from the provisions on the

same subject in the act respecting mortgages on real estate.

That provides, [Nix. Dig. 611, § 10,*) that a mortgage not

left for registry shall be void against a subsequent judgment

creditor, or purchaser, or mortgagee, without notice, unless

the same be lodged for registry before the time of entering

such judgment, or of lodging for record such mortgage or

conveyance to a subsequent purchaser or mortgagee. In

that case, the negligence of the subsequent mortgagee or

purchaser would lose the advantage gained by that of the

prior mortgagee.

In accordance with this principle, it has been held by a

series of decisions in New York, upon a similar statute, in

nearly the same words as our own, that an omission to re-file

a mortgage at the end of the year will not give precedence

to a subsequent mortgage given and filed within the year;

that the priority of such mortgages is fixed as soon as the

last one is given, and that no subsequent diligence, or want

of diligence, can affect or change it. Meech v. Patchin, 14

N. Y. R. 71 ; Thompson v. Van Vechten, 6 Bosw. 373 ; 8. C,

27 N. Y. R. 568 ; Lewis v. Palmer, 28 N. Y. R. 271.

The mortgage of the defendants is entitled to be first paid

out of the proceeds of the mortgaged property.f

*Bev., p. 706, sec. 22. f Decree affirmed, 6 C. E. Or. 357.



120 CASES IN CHANCERY.

In the matter of Mary E. Steele.

In the Matter of the Application for Sale of

Lands of Mary E. Steele, an Infant.

1. A life tenant is bound to keep the premises in repair, not excepting

dilapidations occasioned by ordinary wear and tear in the proper use of

the premises.

2. The reversionary estate of an infant will not be sold because there

may be a great advantage in the sale to the tenant for life, when the bene-

fit to the infant is doubtful or inappreciable.

This was an application by the father for the sale of lauds

of an infant daughter.

Mr. J. H. Van Chef, for petitioner.

The Chancellor.

In this case the father has a life estate, as tenaut by the

curtesy. The property rents for $50 a year ; the taxes are

$8, and the property, if sold, will bring $600. The father

is thirty years old, and his share of the proceeds would, ac-

cording to the tables, be seventy-eight per cent., or $468,

leaving $132 for the infant. The premises are out of repair,

and it would require $250 to put them in repair. The life

tenant is bound to keep the premises in as good repair as

they were when he took them, not excepting ordinary or

natural wear and tear ; if a new roof is needed, he is bound

to put it on ; if paint wears off, he is bound to re-paint. The
father has been tenant for eight years, and has suffered this

dilapidation. The sale may be a great benefit to the delin-

quent father. The benefit to the child is inappreciable. The
sale will not be ordered, unless the father agrees to take $200
for his share of the proceeds.



FEBRUARY TERM, 1868. 121

Lippincott's Executor v. Lippincott.

Lippincott's Executor vs. Lippincott.

1. An executor has no power to sell the lands of his testator, unless di-

rected to do so by the will, either expressly, or by implication.

2. The appointment of one as executor of a will that directs lands to be
sold, does not, of itself, confer on him the power to sell. But if the execu-

tor is directed by the will, or bound by law, to see to the application of the

proceeds of the sale, or if the proceeds, in the disposition of them, are

mixed up and blended with the personalty—which it is the duty of the

executor to dispose of and pay over—then a power of sale is conferred on
the executor by implication.

This case was argued upon the bill, and the answer of the

infant defendants by their guardian.

Mr. J. Wilson, for complainant, ex parte.

The Chancellor.

The object of the complainant is, to have a construction of
the will of his testator, and the directions of this court as to

his duty and power in selling the lands of his testator.

The testator, besides his personal property, owned two
farms ; one of ninety acres, on which he resided, called the

Duell farm, the other, of twelve acres, called the Clark
property. In his will, he directs that, at the expiration of

two years, the Duell farm should be sold, and gives to hi3

wife, Lydia, one third of the proceeds of the sale, and one

third of the personal property for her support. He gives to

her the Clark property for her home while she may live, and
adds, " that is to say, Lydia is to have the Clark property

as her home during her natural life, and, if found necessary

for her support, to sell the Clark property, and use the pro-

ceeds as she may conclude. The balance of my property to

be divided among my children, or their heirs, share and

share alike."

The will does not decide by whom the lands shall be sold,
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further than above stated. The bill states that the widow

and children desire that the Duell farm shall be sold, and

also, that the Clark property may be sold, and with the pro-

ceeds a place purchased more suitable for the widow and her

family to reside upon.

The prayer is, that a construction may be given to the

will, and that the complainant may be permitted to execute it

under the direction of the court.

An executor has no power to sell the lands of his testator,

unless directed to do so by the will, either expressly, or by

implication. In this will there is no express direction that

he shall sell. He cannot, unless the power arises by impli-

cation.

The appointment of one as executor of a will that directs

lands to be sold, does not, of itself, confer on him the power

to sell. Patton v. Randall, 1 Jac. & W. 189. But if the

executor is directed by the will, or bound by law, to see to

the application of the proceeds of the sale, or if the proceeds,

in the disposition of them, are mixed up and blended with

the personalty—which it is the duty of the executor to dis-

pose of and pay over—then a power of sale is conferred on

the executor by implication. 1 Sug. on Powers 134, and

139; 1 Williams on Ex'rs 580, 581; 2 Redjleld on Wills

124; Forbes v. Peacock, 11 Sim. 152 ; S. C, 11 Meat. & Wels.

630 ; 8. C, 12 Sim. 528 ; Tylden v. Hyde, 2 Sim. & Stu. 238
;

Ward v. Devon, cited in 11 Sim. 152; Robinson v. Lowater,

17 Beav. 592; 8. C, 5 DeG., M. & G. 272; Davoue v.

Fanning, 2 Johns. C. R. 252 ; Bogert v. Hertell, 4 Hill
I N.

Y.) 492.

The proceeds of the Duell farm are, by the will, blended

and mixed up with the personal estate, which must be dis-

tributed and paid over by the executor. This is the case,

both with the one third given to the widow, and with the

other two thirds, which forms .part of the balance of his

property to be divided among his children. The executor

has power to sell the Duell farm, but he cannot sell it until

two years after the death of the testator. No wish or desire



FEBRUARY TERM, 1868. 123

Hogan v. Jaques.

of the widow or children could confer on him that power.

The testator has directed that it shall not be sold within that

time.

The proceeds of the Clark farm are not, for any purpose,

blended or given away with the personal property ; and the

executor has, in no case, the distribution of them. If it does

not become necessary for the support of the widow to sell it,

at her death it will go to the children ; they take it as real

estate. If it shall be sold under the direction in the will, the

proceeds go to the widow, to use as she may conclude, or as

she pleases, the effect of which is, that they belong to her abso-

lutely, and are in no case to be disposed of by the executor.

The words of the will seem to give the power of sale to the

widow herself; but the condition of its exercise, which is,

" if found necessary for her support," would indicate that some

one else should determine the necessity. And her desire to

have a different or more suitable place for her residence is

certainly not the necessity for her support designated in the

will, and would not authorize the sale of it. If it is once sold,

she will be the absolute owner of the proceeds. A sale by her,

in which the children should all join, would give title. On a

bill filed by her to complete a sale made, and to compel the

children to join, this court, upon being satisfied that the sale

was necessary for her support, might direct the children to

join in the conveyance, and thus give a complete title.

Hogan vs. Jaques and others.*

1. Where a deed expresses a consideration, though merely nominal, and

never paid, no use results to the grantor, and parol proof that the convey-

ance was intended to be in trust for the grantor, will not raise a trust.

2. A trust estate cannot be sold by execution.

3. That a deed absolute on its face was really given as a security for a

debt, and intended only as a mortgage, may be shown by parol proof; but

* Cited in Phillips v. Hulsizer, 5 C. E. Or. 315.
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the proof must be very plain where the debt does not remain, or is consid-

ered as paid by giving the deed.

4. A verbal promise by the grantee to the grantor, that he would re-

convey the land upon receiving back the amount of his debt, will not be

enforced ; much less against a purchaser for valuable consideration, without

notice.

This cause was heard upon bill, answer, and proofs.

Mr. JRanney, for complainant.

Mr. T. Runyon, for defendants.

The Chancellok.

The object of this suit is, that the defendant Jaques, and

his daughter, the defendant Mrs. Mitchell, may be adjudged

each to hold a tract of land, of which each respectively has

the legal title, as trustee for the complainant, and may be

compelled to re-convey the same to the complainant, upon

his re-paying to the defendant, Jaques, certain moneys ad-

vanced by Jaques for the complainant's benefit, which he

tenders himself ready to re-pay.

Amzi Dodd, on the 22d of July, 1863, held in fee, in trust

for the complainant, a lot in the town of Orange, at the

northwest corner of the intersection of Main and Mechanic

streets. On this lot were several mortgages. The execu-

tors of C. R. Ackers, who held one of them, obtained a de-

cree of foreclosure to pay all these mortgages, and the

premises had been sold under that decree. They had been

sold for a sum mucli below their value, and considerably

below the amount due on the foreclosure decree. This sale

was set aside ; after which the defendant, Jaques, at the re-

quest of the complainant, advanced the money and purchased

the mortgages and decree, which were assigned to him.

These assignments were dated on the 20th day of July, 1863,

and were acknowledged on the 22d day of that month. On
the 22d day of that month, Dodd, together with the com-

plainant, and their respective wives, conveyed this lot to the
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defendant, Caroline E. Mitchell, by deed, without any cove-

nants, except against the acts of Dodd. The consideration

was $100 in hand paid, and, by the habendum clause, was

for the use of the grantee and her heirs. On the 5th of

September, 1863, Samuel W. Baldwin conveyed to the de-

fendant, Jaques, in fee, a lot on Mechanic street, in rear of

the corner lot, by deed dated on that day, in consideration

of $1200; the uses were declared to the grantee and his

heirs, and the deed contained full covenants as to title and

against encumbrances. This Baldwin lot had formerly been

annexed to the corner lot, and was conveyed by Dodd and the

complainant to Baldwin, in December, 1859.

Harriet Pierson had recovered a judgment against Hogan
in the Essex county Circuit Court, in 1857, for $434, which

remained unpaid. Jaques, with Hogan's consent, purchased

this judgment, and Hogan's right and title to both lots was

levied on and sold, by virtue of an execution on that judg-

ment, to the defendant, Caroline E. Mitchell, who received

the sheriff's deed ; it was dated the 10th of September, 1863,

the day of the sale. These deeds were to Mrs. Mitchell in

her maiden name, Caroline E. Jaques, she being then un-

married, and a minor under seventeen years of age.

The complainant alleges that Jaques advanced the money

for these mortgages and the judgment, to aid him, so that

the property might be retained, and need not be sold ; and

that the conveyance to Jaques' daughter by Dodd and him-

self, was made at Jaques' suggestion and request, with the

agreement that the title was to be held in trust for the com-

plainant, and upon some objections made by Jaques against

Dodd, as trustee.

The complainant alleges that the Baldwin lot was conveyed

by him and Dodd to Baldwin, for about $1600, with the

agreement that Baldwin would, at any time, re-convey it to

him, upon payment of that sum, being a debt of Hogan to

Baldwin, to secure which the lot was conveyed.

A great amount of evidence has been taken of parol de-

clarations aud agreements of the parties, as to the trust. It

Vol. iv. h
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is objected, on part of the defendants, that a trust cannot be

proved by parol declarations or agreements, it being within

the statute of frauds, which enacts, " that all declarations or

creations of trust of any lands shall be manifested by writing,

signed by the party who may declare such trusts, or else

shall be utterly void." The statute provides that it shall

not affect any trust that may arise or result by implication or

construction of law.

There is no question as to the mortgages or decree pur-

chased by Jaques ; he paid for them, and is entitled to the

amount due on them ; and the complainant would be entitled

to redeem the corner lot on payment of them, were it not

for the conveyance to Mrs. Mitchell. The whole question

as to the corner lot is, whether that conveyance was to her

in trust for complainant. It is a deed of bargain and sale for

a money consideration, and the uses are declared in the deed.

The deed was from Hogan, as well as his trustee, and con-

veyed the lot free from any trust to which it had been subject

in Dodd's hands. This was the legal effect of the conveyance.

If any new trust was created, it must arise from something at

or after the conveyance. If it was an express trust, it must

have some declaration in writing, signed by the grantee. There

was none—none is pretended.

The complainant places his claim upon the ground that the

conveyance was without any actual consideration, and with

the understanding that it was in trust for him.

This is not one of the cases in which a trust results or

arises by implication of law. Formerly, it was held that a

feoffment, made without any consideration, would raise a re-

sulting trust for the grantor, and this consequence governs

in a conveyance by deed, where there is no consideration,

and where the uses are not declared. But when the deed

expresses a consideration, though it is a mere nominal one,

and though it was never paid, no use results to the grantor,

and parol proof that the conveyance was intended to be in

trust for the grantee will not raise a trust.

This was so held in England, in Leman v. Whitley, 4
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Russ. 423, and Fordyce v. Willis, 3 Bro. C. C. 577 ; and

in New York, in Rathbun v. Bathbun, 6 Barb. 105 ; also,

in the Court of Errors in this state, in Baldwin v. Camp-

field, 4 Halst. 891. Justice Elmer, p. 903, says, "no trust

arises upon a man's own deed, whether there was, in fact,

any consideration paid or not; as between the parties, a

voluntary deed is just as binding as any other. There can

be no doubt that any parol declarations of the defendant, or

any understanding between him and the plaintiff, not re-

duced to writing, would be inadmissible to show a trust."

The same doctrine is sanctioned in 2 Story's Eq. Jur., §

1199 ; Hill on Trustees 107; Browne on Statute of Frauds,

§111.

No title whatever was acquired by Mrs. Mitchell by the

sheriff's deed to her. At or after the judgment, Hogan had

no legal estate in the premises ; and it is settled in this

state, that a trust estate cannot be sold by execution. Under

the act regarding fraudulent trusts, it could have been

reached and sold by supplementary proceedings, and there-

fore it was advisable, if not necessary, for Jaques to pur-

chase or satisfy this judgment : but the sale under it was a

nullity. It was held in this court, in Combs v. Little, 3

Green's C. R. 310, as also in the case of Marlatt v. Smith, 3

C. E. Green 108, affirmed* by the Court of Errors, that a

purchase at a sheriff's sale, upon a parol agreement with the

defendant in execution that the laud shall be held for his

benefit, and that he shall be allowed to redeem, will be held

to be a trust for the defendant. And if any title in this case

had been derived from the sheriff's deed, it could be shown

by parol that it was subject to such trust. As it stands, the

deed from Dodd and Hogan conveyed to Mrs. Mitchell the

legal title, and no trust results from the fact that no consid-

eration was paid, and no express trust can be shown by parol

proof.

As regards the Baldwin lot, the complainant claims that

the deed to Baldwin, though absolute on its face, was given

as security for a debt of $1600, and with an agreement to

*iC.E. Or. 439*
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re-convey on payment of that sum. It is well settled, that

if a deed, absolute on its face, was really given as security

for a debt, and intended only as a mortgage, it is a mort-

gage, and that the fact may be shown by a written defea-

sance, or by parol proof. The proof in this case relied upon

is the evidence of Baldwin, and of the complainant.

Baldwin says, the deed from Dodd and Hogan " was given

to me for a balance which Mr. Hogan owed me for about

$1500 or $1600; it was not less than $1500, and I think

over that. Mr. Hogan suggested that I should take this

land at a price wre could agree upon, and save him paying

interest ; this debt of mine was on interest. I objected at

the time to take the property ; I did not want it; I took it

with the understanding that I would deed it to him again

upon the liquidation of that debt." Hogan says, " I conveyed

it to Baldwin ; the consideration was between $1500 and

$1600, under an understanding when I conveyed it, that

when I got able I was to take the lot back for my son, just

the same as when I sold it—the same price." From this, it

is insisted, that this conveyance was merely a mortgage.

There is a distinction between an agreement that a deed

shall be only security for a debt—a redeemable mortgage

—

and an agreement made at its execution to re-convey the

property upon being paid back the consideration, or some

other sum ; but the line is very shadowy and iudistinct that

divides one from the other.

We find it laid down that an agreement, to be sufficient to

convert an absolute deed into a mortgage, should be mutual,

that is, that the grantor should be bound to pay the debt,

and the grantee to re convey on payment. Coote on Mort-

gages 19; Holmes v. Grant, 8 Paige 243; Glovei* v. Payn,

19 Wend. 518; Robinson v. Oropsey, 2 Edw. Ch. 138.

It is not, perhaps, necessary in all cases, to convert an ab-

solute deed into a mortgage, that the liability of the grantor

to pay the debt should remain ; and yet a continuing debt

seems so much a part of our idea of a mortgage, that the

proof that an absolute deed was intended as a mortgage must
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be very plain where the debt does not remain, or is consid-

ered as paid by giving the deed. In this case, the object in

giving the deed for this lot, was to stop the interest on a

debt that was liable tot interest. The deed was, without

doubt, accepted as a payment of the debt, and Hogan was

by it discharged from all other liability for it. Neither

party states that it was conveyed by way of mortgage.

Baldwin did not want to take the lot ; he objected to it. He
could not have had any objection, if it had been merely mort-

gaged to him ; and the inference is very strong, that in this

state of affairs, a mortgage would have been given, if one

had been intended. Both parties state it was a conveyance,

with an agreement to re-convey. Jaques was not told that

Baldwin held as mortgagee, either by Hogan or Baldwin.

The title he was to get, and expected to get, according to

their own statements, was the fee. They say, he was told

that Baldwin held it for Hogan, not as mortgagee for him-

self for an amount greater than its value. Hogan swears

that it was conveyed to Jaques in trust for him, when he

paid Jaques. the $1200, and interest. The whole circum-

stances show that it was not considered a mortgage to Bald-

win for $1600, or any other sum ; and the fact that Baldwin

conveyed to Jaques, with full covenants of title and right to

convey, shows that he did not consider he was assigning a

mortgage. I think the conveyance to Baldwin was not made

or intended as security for a debt, or in any way as a mort-

gage, but that the property was accepted in payment of the

debt; and Baldwin made, and intended to make, a verbal

promise to Hogan, made by parol so as not to embarrass,

the title, that he would re-convey to him upon receiving

back the $1600, without interest. This contract, of course,

could not be binding, either at law or in this court. If it

should be considered as a mortgage to secure $1600, a debt

then due, Hogan could not redeem, either from Baldwin or

Jaques, except by paying the $1600, with interest from the

date of the deed. This was not the intention of the parties

;

it was to re-convey for $1600, without interest. Again, this
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claim to hold the equity of redemption is inequitable as against

Jaques, who had no notice of it. He bought from Baldwin,

who had on record the absolute title. A concealed agreement

to permit Hogan to redeem is against the spirit and object of

our registry laws, and, if permitted to prevail, would over-

throw them and defeat their object. No care in searches or

inquiries would protect a purchaser from the effect of such

agreement. Jaques was a purchaser for a valuable considera-

tion, and although he might have been told that Baldwin held

for the benefit of Hogan, yet, in taking the title, he had no

notice or no reason to saspect that the title, when conveyed to

him with Hogan's assent, would be only the lien of a mort-

gagee for his debt.

I am of opinion that the complainant has not made out a

title to relief as to either lot, and that the bill must be dis-

missed, with costs.

Brumagim vs. Chew.

1. A suit brought in New York upon a bond, by a person to whom it

was assigned as collateral security for a less amount, in which only the

amount for which it was assigned as collateral security was recovered, and

to which the obligee was no party, does not satisfy and extinguish the

bond, as against the obligee. And in a suit brought by the absolute as-

signee of the bond and mortgage subsequent to such collateral assignment,

he will be entitled to a foreclosure of the mortgage for the residue due

upon it, beyond the amount recovered.

2. The effect of such recovery will be determined by the law of the state

of New York. And the well established rule, that the proceedings in any

suit will not affect any one but a party to it, will be assumed to be the law

of New York, until it is shown that a different rule is established there.

Argued on pleadings and proofs.

Mr. Williamson, (with whom was Mr. E. T. Green,) for

complainant.

Mr. A. V. Schenck, for defendant.
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The Chancellor.

Robert Chew, in 1851, gave to Peter Walker his bond

secured by mortgage on lands in this state, for the payment

of $3500, in March, 1856, with interest half yearly. Walker
in December, 1851, assigned the bond and mortgage to

Stephen G. Wood, as collateral security for the payment of

$1700, and afterwards further assigned them as collateral

security for the sum of $200.

In April, 1853, Wood brought suit on the bond against

Chew in the Supreme Court of New York, joining Walker
as defendant, he having refused to join as plaintiff. Chew
appeared and pleaded ; Walker was not served with pro-

cess, nor did he appear or plead. A rule was ordered after

his death, which occurred during the suit, making his ad-

ministratrix in New York a party in his place, but she was

not served with the rule or with process, and did not appear

or plead, nor was she in any way brought into court. Chew
pleaded fraud in the consideration of the bond, and claimed

to recoup the damages and loss to him arising from the

frand, which consisted in false representations as to the

property sold to him, for which the bond was given as pay-

ment. An issue was joined between Wood and Chew on

this fraud, and upon a trial had on this issue, the jury found

for Wood the sum of $2091.25, for which judgment was

given, which Chew immediately paid. In this issue and

trial the administratrix of Walker took no part.

Pending the suit in December, 1857, Wood assigned the

bond and mortgage to M. F. Braisted, and on the 9th of

April, 1859, three days after the judgment in the Supreme

Court, and two days after the payment of it, Braisted and

Walker's administratrix assigned the bond and mortgage to

Brumagim, the complainant.

The defendant contends that the suit upon the bond in

New York, and the verdict and judgment therein, extin-

guished the bond, and that, by the payment of that judg-

ment, the bond and the debt which the mortgage was given
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to secure was satisfied, and the mortgage which has no ex-

istence, except as security for the debt, was thereby also

satisfied.

The position taken for the defendant, that the judgment

in New York must have the same effect here as it would

have in New York, by the laws of that state, is correct,

and the question to be determined is the effect of it in New
York. In that state, a person made party to a suit in the

summons or process, who is not served, or does not appear,

unless he be a joint contractor with a party summoned or

appearing, is not deemed a party to the suit, and cannot be

affected by the judgment. The suit proceeds against the

party summoned, as if he was the sole defendant. New

York Code, § 136 ; Robinson v. Frost, 14 Barb. 536 j Nor-

ton v. Hayes, 4 Denio 245 ; East River Bank v. Catting,

1 Bosw. 636.

By the New York Code, § 111 and 112, suits upon things

in action must be brought in the name of the real party in

interest.

Wood was only interested in the bond to the extent of his

advance, for which they were assigned as collateral security.

Walker owned the residue. If he had been made a party,

all the questions could have been settled in that suit. Code,

§ 263 and 274.

Chew did not make any objections, so far as appears by

the record, to the suit proceeding without him ; and in such

case, this suit, being between Wood and Chew, both upon

the well established principles of law in such case, by which

this court must be governed unless a different rule is shown

to be established in New York, and by the law of the state

of New York so far as shown to this court, could only affect

the parties to the suit.

It would be strange if one holding a bond as collateral

security for half its amount, could bring suit upon it in the

absence, and without the knowledge of the pledgor, and, by

negligence or collusion, permit a defence to one half the

amount to prevail, on recovering the amount necessary to

pay his own claim.
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If the assignment had been absolute, and the obligor had

not known that it was intended as collateral, the case would

be different. But here the complaint in the suit in New York

sets forth that it was collateral, and that Walker had an inter-

est and ought to be a party. And for aught that appears, the

jury may have found their verdict for the amount due to

Wood on his loan to Walker, without considering or determ-

ining upon the validity of the defence beyond that amount.

By the code, he was not entitled to recover more.

Beyond the amount recovered by Wood, and paid to him,

this judgment in New York is no defence to this bond or

mortgage. The trial and judgment were between strangers,

and cannot affect Walker's administratrix, or any one hold-

ing by assignment from her.

The complainant is entitled to a decree for the amount

secured by the mortgage, above the amount paid to Wood.*

Hay vs. Estell and others.f

1. Exceptions will not lie to the return of commissioners in a suit for

partition. The correct practice in such case is by motion to suppress

the return.

2. The court will set aside and quash the return of commissioners of par-

tition when the partition has been made upon wrong principles, or in dis-

regard of the rights of the parties, or where there is great and evident

inequality in the division. But to set aside a partition for mere inequality,

when there is no partiality or improper conduct of the commissioners, the

proof must be clear, and the inequality considerable.

3. The theory that commissioners in partition are, like arbitrators,

judges voluntarily chosen by the parties to decide between them, and

therefore they are concluded by their judgment, whether right or wrong,

if not given corruptly or through favor, dissented from.

4. The question to be considered by the court, on motion to quash the

partition, is, whether the inequality is more than can be fairly accounted

for by the difference in judgment between men of discretion in valuing the

property.

Decree affirmed, 6 C. E. Gr. 520.

t Cited in Haulenbeck v. Oronkright, 11 C. E. Gr. 160.
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5. It is not of itself sufficient to set aside a partition, that the commis-

sioners gave to one of the tenants nearly the whole of by far the most

valuable part of the tract to be divided.

6. Return ordered to be quashed, and a new commission to issue to

other commissioners, unless complainant pay defendant $600 for owelty.

On exceptions to report of commissioners of partition

making partition, and proofs taken in support of them.

Mr. J. T. Nixon, for infant defendants, exceptants.

The case arises upon exceptions filed to the report of parti-

tion made by the commissioners.

The court is asked to set aside the report upon the ground

of inequality of division, and appoint new commissioners,

although there is no charge of partiality or fraud. 2 Dan. Ch.

Pr. (Perkins' ed.) 1334; Riggs v. Dickinson, 2 Scam. 438;

Story v. Johnson, 1 Y. & C. Ex. R. 538 ; Manners v. Charles-

worth, 1 M. & K. 330.

Mr. P. L. Voorhees, for complainant, contra.

The Chancellor.

This matter comes up on exceptions taken by the defend-

ants to the report of the commissioners making partition.

The first question is the objection raised to the mode of bring-

ing the matter before the court.

Exceptions are the proper mode established by the prac-

tice of the court of objecting to the sufficiency of an answer,

and to a master's report ; but the practice of filing excep-

tions is not established in any other case. In several cases

in the English Chancery Reports, mention is made of taking

exception to the return or certificate of commissioners ; but

on close examination, it will be found that, in these cases,

there were motions or petitions to suppress or quash the re-

turn, and that the " exceptions taken " refer to the grounds

on which the application was based. This is so in Manners

v. Charlesioorth, 1 M. & K. 330, and in Watson v. NortJt-



FEBRUARY TERM, 1868. 135

Hay v. Estell.

umberland, 11 Ves. 153 ; and in the note to the last men-

tioned case, p. 157, referring to the exceptions taken in

Turner v. Morgan, there is nothing from which it must be

inferred that the term is used to designate anything beyond

the objection made. The opinion of Chancellor Green, in

Bentley v. The Long Dock Company, 1 Mc Carter 482, is

authority that the correct practice in such case is not by ex-

ceptions, but by motion to suppress the return; and he is

fully supported in this by Jones v. Totty, 1 Sim. 136, and

Corbet v. Davenant, 2 Bro. C. C. 252 ; and the cases of Wat-

son v. Northumberland, and Manner's v. Charlesworth, cor-

rectly considered, support this view. It is laid down also in

2 Dan. Chan. Prac. 1130.

But the complainant consents to waive the objection to

the mode of bringing up the matter, and to have the ques-

tion considered as if brought up and the depositions taken on

a motion to quash or suppress the return.

The ground on which the suppression is moved for is, that

the partition is grossly unequal, and that of the three com-

missioners who were nominated by the complainant, two of

them were surveyors who had formerly been in the employ

of the complainant ; the defendants being infants.

The court will set aside and quash the return of commis-

sioners of partition, when the partition has been made upon

wrong principles, or in disregard of the rights of the parties,

or where there is great and evident inequality in the division.

But to set aside a partition for mere inequality, when there

is no partiality or improper conduct of the commissioners,

the proof must be clear, and the inequality considerable.

Story v. Johnson, 1 Y. & C. Ex. R. 538 ; In matter of

Thompson's estate, 2 Green's C. R. 637.

Lord Brougham, in Manners v. Charlesworth, 1 M. & K.

330, although he gives great weight to the acts of the com-

missioners, does not hold that their partition cannot be set

aside for inequality in value of shares.

I cannot agree with the theory that commissioners are,

like arbitrators, judges voluntarily chosen by the parties to
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decide between them, and therefore they are to be concluded

by their judgment, whether right or wrong, if not given cor-

ruptly, or through favor. Parties are compelled to make

partition, as in this case, against their will, and the commis-

sioners are appointed by the court ; though the parties will

be allowed to nominate, yet the court appoints. And when,

as in this case, the defendants are infants, they cannot choose,

and often they are nominated by the one party alone.

The question which should be considered by the court, on

motion to quash the partition, is, whether the inequality is

great—more than can be fairly accounted for by the differ-

ence in judgment between men of discretion, in valuing the

property.

In this case, the proof satisfies me that there is consider-

able inequality. There is no proof whatever of any unfair-

ness or improper conduct on part of the commissioners. It

was right that they should assign to the complainant his

three-fourths, if practicable, in one tract. Nor is it sufficient

to set aside the partition, that they gave to him nearly the

whole of the cedar swamp, by far the most valuable part of

the tract to be divided; though in cases where it can be

done without injury to the value of the estate, it is better

that a part of every distinct kind of property should be as-

signed to each tenant, especially of property that far exceeds

the other in value.

My conviction from the whole evidence is, that the land

allotted to the complainant, over and above the twelve acres

of cedar swamp, was double the value of the land allotted to

the defendants, and that the partition is unequal by the

value of that cedar swamp, which is worth about $2000.

This is too great an inequality to be passed over in the con-

firmation of the partition. I know that this conclusion is

founded upon the opinions of witnesses against the opinions

of the commissioners. But the great weight of evidence is

on one side. The complainant has examined few or no wit-

nesses ; the commissioners have been examined, but only to

show that they intended to act honestly, for which purpose
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in this case, as remarked by Chief Baron Lyndhurst in Story

v. Johnson, their testimony was superfluous.

Besides, in this case, none of the safeguards for a fair par-

tition, mentioned by Lord Brougham in Manners v. Charles-

worth, were or could be observed. The shares could not be

partitioned by lot; nor could one divide and the other

choose. The commissioners were named by the complain-

ant, and he chose to name two surveyors, who had both been

iu his employ. And, although it may not be possible to

allege anything against the character or fairness of these

commissioners, it is very difficult for me, against the weight

of the evidence, to confirm the partition, merely because it

was the judgment of these commissioners, circumstanced and

nominated as these were, more especially as the defendants

are infants.

With these views, I must quash this return of partition,

and direct a new commission to issue to other commissioners,

unless the complainant will agree to pay to the defendants

$600 for owelty or equality of partition; that sum, froin the

evidence, being necessary, in my view, to make the partition

equal.

Dey vs. Dey's Administrator.*

1. Where the real and personal estate of the testator have been blended

in one common fund, and the personalty is insufficient to pay his debts,

and the words "not herein otherwise disposed of," are added to the resid-

uary clause, legacies will be charged upon the real estate.

2. In determining whether a legacy is chargeable upon the real estate,

the court will consider the circumstances of the testator, and the nature

and amount of his property.

3. A legacy to a widow, evidently intended by the testator to be paid to

her before the proceeds of his property should be invested (in accordance

with the directions of the will,) for her use, will not be abated in case of a

deficiency, in favor of legacies not payable till two years after the death of

the widow.

* Cited in Corvdne v. Comings Erfrs, 8 C. E. Or. 368 ; S. C, 9 C. K
Or. 583.
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This cause was brought to final hearing on bill and answer.

Mr. H. V. Speer, for complainant.

Mr. J. Wilson, for defendant.

The Chancellok.

The complainant seeks to have a legacy of $1000, given

to her by the will of her late husband Gilbert L. Dey, de-

clared a charge on the real estate of the testator, and paid

out of the proceeds of the sale of it. The defendant John

B. Wykoff, had' been appointed administrator, with the will

of the testator annexed, by the Orphans Court of the county

of Middlesex, which had removed the executors named in

the will. The will, after directing the payment of debts, de-

vised six acres of land to John A. Applegate, and bequeathed

$1000 to the complainant. It next gave, for life, " the use

of all the residue and remainder of all testator's estate, both

real and personal." It then authorized and directed the ex-

ecutors to sell all the testator's real and personal property,

to invest the proceeds, and pay the interest to his widow

during life. It then directs, " after my said estate has been

converted into money, I dispose of the same as follows," and

orders legacies to the amount of $1200 to be paid to different

legatees, within two years after the death of his wife.

The will then provides, " all the residue and remainder of

my estate, of every kind and description, not herein otherwise

disposed of, I give and bequeath to my nephew, Lewis R.

Dey, sou of my brother, Lewis W. Dey."

The amount of the personal estate of the testator was less

than $700, his debts exceeded $1800, and it is doubtful if

the proceeds of the real and personal estate, after the pay-

ment of the debts and expenses of administration, will be

sufficient to pay the legacy of $1000, and the other legacies

of $1200.

The first question is, whether the legacy of $1000 to the
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complainant is a charge on the real estate, and is entitled to

be paid out of the proceeds.

Legacies are not payable out of real estate, or the pro-

ceeds of it, unless charged upon it by the will, either ex-

pressly or by implication.

It has been held in several cases in the English Court of

Chancery, that a gift of all the residue and remainder of

real and personal estate in a will that has given pecuniary

legacies, charges such legacies on the real estate, and author-

izes the executors to sell it for that purpose. HasseL v. Hassel,

2 Dick. 527 ; Newman v. Johnson, 1 Vern. 45 ; Trott v. Ver-

non, 2 Vern. 708 ; Cole v. Turner, 4 Russ. 376 ; Mirehouse

v. Soaife, 2 Mylne & Or. 695 ; Bench v. Biles, 4 Madd. 187

;

Brudenell v. Boughton, 2 Atk. 268.

There are two other cases in the same courts, in which it has

been held that a mere gift of the residue of the real and per-

sonal estate, after giving legacies, will not make the legacies

a charge upon the real estate. Davis v. Gardiner, 1 P. W.

187; Keeling v. Brown, 5 Ves. 358.

Chancellor Kent, in Jjupton v. Lupton, 2 Johns. C. R.

614, held that such devise did not charge legacies upon real

estate.

In Rafferty v. Clark, 1 Bradf. 473, where the real and

personal estate were blended in one fund, and the words not

herein before disposed of were added, these words were held

sufficient to charge the land with legacies.

In this court, in the case of Van Winkle v. Van Houten,

2 Green's C. R. 172, Chancellor Vroom held that a general

residuary clause alone, was not full evidence of the testator's

intention to charge the legacies on the land, but that it was

some evidence, and in connection with some other circum-

stances in the will, and extrinsic to it, he decided it sufficient

to charge the lands. In Paxson v. Potts' Adm'rs, Ibid. 313,

the same Chancellor held a general gift to testator's two sons

of all his real and personal estate, except the portions men-
tioned in the second and third items of the will, which had

given pecuniary and specific legacies and devised real estate,

was not sufficient to charge the real estate with the legacies,
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although the two sons were executors in the will. He held

that the blending of the real and personal estate in the resid-

uary gift was not sufficient, and distinguished this from cases

in which the real and personal estate had been blended into

one fund for other purposes of the will.

The decision in White v. Olden'8 Ex'rs, 3 Green's C. R.

343, and 1 Hoist. C. R. 629, has no application to the

present case. In that case the question did not depend upon

a devise of the residue. In Snyder v. Warbasse, 3 Stoekt. 463,

the will, after giving a legacy of $1500 to testator's wife,

and some other provisions for her and the support of testa-

tor's father, directed " that at the death of his father, all the

real and personal estate should be sold, and after satisfying and

discharging all charges and lawful claims upon the same, the

net balance to be disposed of as follows." Chancellor William-

son held that this disposition, connected with the blending of

the proceeds of the real and personal estate in one common fund,

clearly charged the real estate with the legacy to the wife.

In Leigh v. Savidge, 1 McCarter 124, the testator gave

his wife $2000, and also his homestead for life, and gave

other legacies amounting to $4150, and directed that at the

death of his wife, the homestead should be sold and the

money divided between four legatees named. He nominated

executors, " investing them with all power necessary to exe-

cute that ample trust." The personal estate was insufficient

to pay the legacies. Chancellor Green held, upon cases re-

ferred to by him, that it was the settled rule in this state,

that the circumstances of the testator, and the nature and

amount of his property, might be taken into consideration,

to arrive at his intention ; and from the insufficiency of the

personal estate, and the peculiar grant of power to the execu-

tors, he charged the real estate with the legacies.

In the will before me, I think there could be no hesitation,

if untrarameled by technical rules, in concluding that the

testator intended the legacy of $1000 to his wife to be paid

out of any part of his estate before the residuary legatees

should receive anything. The rule established in some of
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the early English cases, that a gift of the residue of all his

real and personal estate, thus blending them together, would

charge the real estate with legacies if the personal was

not sufficient, was a simple rule, and would in most cases

have given effect to the intention of the testator. As modi-

fied by the decisions in New Jersey, and some of the English

decisions, such bequest is some evidence of the intent to

charge real estate, and slight indications of that intent in

other parts of the will, are sufficient to make it a charge.

In this case, the addition of the words " not herein other-

wise disposed of," to the residuary clause, show clearly and

expressly, as the two estates were blended in one fund, that

legacies must be first paid out of that fund. The fact, too,

that the personal property was not sufficient to pay debts,

shows that the testator intended both classes of legacies to

be paid out of his estate, which he had blended in one com-

mon fund, not only for disposing of the residue, but for the

support of his wife. The pecuniary legacies must be de-

clared a lien upon the proceeds of the real estate, and must be

paid out of them before distributed to the residuary legatees.

As to the abatement of the legacy to the complainant in

case of deficiency : It is clear from the whole frame of the

will, that the testator intended that this should be set aside

and paid to her before the proceeds of his property were in-

vested for her use. The direction that the whole of the pro-

ceeds of the sale shall be invested, would require the part

needed to pay debts to be included. This shows that the

direction was not worded as the testator intended. And the

same reading will except the part required to pay the legacy

of $1000; and the disposition to the other legatees of the

estate so converted into money two years after the death of

his wife, shows that he only intended this as a disposition of

the part so invested for the life of his wife, or retained by

her during life.

The complainant will be entitled to her legacy of $1000,

in full, if there shall be sufficient assets after payment of

debts, without abatement for the other legacies.

Vol. rv. i
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Company.*

1. AJultifariousness and misjoinder of complainants must be objected to

by demurrer, or plea, or by answer expressly for tbat purpose. Objection

on such grounds comes too late at the hearing.

2. Proof of execution of a written instrument, shown to have been lost,

will be supported by the fact of acquiescence in acts, which it must be held

the party knew could not be done without such instrument having been

executed by him.

3. Proof of the contents of a lost paper, by witnesses who have only read

it once, and that twenty-seven years ago, is unsatisfactory evidence, even

where the character of the witnesses is unimpeachable. It must be re-

ceived, and when supported by circumstances rendering it probable, will

be sufficient ; but if shown by circumstances to be improbable, will be

deemed insufficient ; and a party claiming under an instrument lost by the

negligence of himself, or those through whom he claims, will be required

to produce satisfactory proof of its contents.

4. A right to divert the water of a river (owned on either side, and to

*Cited in Annin v. Annin, 9 C. E. Or. 188 ; Horner v. Stillwell, 6 Vr.

313; N. J. Midland B. Co. v. Van Syckle, 8 Vr. 502.
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the middle, and subject to no public right,) is an incorporeal hereditament,

and can pass only by instrument, under seal.

5. The charter of a water power company, authorizing the company to

divert the water of a river, upon the written consent of the land owners,

does not dispense with the necessity of a deed or conveyance of the right

in the form required by law. It confers the power, but not the title. Such

consent if only a license.

6. In general, a license at law will create no estate in the lands of the

licensor, but will justify or excuse any act done under it. It is revocable,

even when given for a consideration, and after it has been executed. But

in such cases, where the revocation would be a fraud, courts of equity

give a remedy, either by restraining the revocation, or by construing the

license as an agreement to give tbe right, and compelling specific perform-

ance by deed, as of a contract in part executed.

7. But a license to a person to do or erect something on his own land,

by which a right or easement of the licensor may be affected, if once exe-

cuted cannot be revoked.

8. The effect of a license to do an act on the land of the licensee can only

extinguish such easement as may be abandoned, that is, easements or rights

acquired by grant or prescription, and in no case affects easements or in-

corporeal hereditaments which are, by law, annexed to the land of the

licensor, such as the right to running water passing over his land in a

natural stream or water course.

9. An easement will not be extinguished by mere non-user for twenty

years, unaccompanied by acts showing an intention of abandonment. In

such case, adverse possession, as well as non-user, is necessary to effect the

extinguishment.

10. A bill will be dismissed as to such complainants as, at the hearing,

are decided to have no cause of complaint.

This case was argued on final hearing, upon pleadings and

proofs. The facts of the case fully appear in the opinion of

the Chancellor.

Mr. Dodd and Mr. Bradley, for complainants.

Mr. Gaston and Mr. Williamson, for defendants.

The Chancellor.

The suit is brought by seven complainants. The defend-

ants are the proprietors of a dam across the Karitan river,
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and a raceway leading from the dam, which discharges the

waters from the pond above the dam into the river, some

three miles below. The bill complains that the defendants

are about unlawfully to raise and tighten their dam, and to

enlarge the head-gates opening into the raceway, and that

thereby the water above the dam will be raised, and the

whole of the water of the river, or a larger part than here-

tofore, will be diverted from the natural channel of the river

into the raceway. Two of the complainants own lands along

the river, above the dam ; four own lands below the dam,

opposite the raceway ; and one owns lands both above and

below the dam. The injury to lands above the dam will be

caused by the raising the dam and making it tight, and by

that alone ; the enlarging of the head-gates would not raise

the water in the dam, but, on the contrary, would tend to

lower it. The injury to the lands below the dam, which will

consist in diminishing or taking away altogether the water

flowing along them in the river, will arise from both causes.

The answer, after answering the whole bill, states these

facts, and submits that the bill is multifarious, and prays the

same benefit by reason thereof, as if a demurrer had been

filed on that account.

The complainants are improperly joined in the same bill

;

those who own no lands below the dam cannot be injured by

the enlargement of the head-gates. The fault is not what is

properly called multifariousness ; which depends more upon

the subject matter of the suit than the parties to it, and con-

sists in joining in one bill several matters perfectly distinct

and unconnected, in part of which some of the parties have

no interest. As to any of the complainants below the dam,

the two matters are not distinct and unconnected ; the

damage to them is by the joint operation of the two alleged

injuries.

But the rule of pleading in equity is the same in both

cases. Both multifariousness and misjoinder of complain-

ants should be taken advantage of by demurrer, or plea, or

by answer expressly for that purpose. The court, at the



MAY TERM, 1868. 145

Veghte v. The Karitan Water Power Co.

hearing, if the misjoinder or multifariousness is such as to

prevent or impede the proper relief, will, of its own motion,

dismiss the bill on that account. But the general rule is,

that the defendant, by answering the matter of the bill,

waives the objection, and cannot urge it at the hearing. It

is not right that, by answering and omitting to demur, he

should permit the complainant to take his testimony, and

then, after the expense is incurred, take advantage of it on

final hearing. The subjects are both proper matters for a

special demurrer, which is an objection not to the merits,

but the form of the suit. The dicta in many of the cases,

and of the text writers, that these matters may be taken ad-

vantage of by answer, as well as demurrer, must be held to

apply to answers for that purpose only ; for it is a settled

rule of equity pleading, that a defendant cannot answer and

demur to the same part of a bill, and that an answer over-

rules a demurrer. 1 Dan. Chan. Prac. 570 and 615, and

notes, and 791.

This rule would be nugatory if the answer could in all

cases state the objection, and pray the same advantage as if

taken by demurrer. The whole bill, or any part of it, could

in this way be demurred to in an answer. This objection

as taken here, is really a demurrer, and it is none the less

so because written on the same sheet, between the para-

graphs of the answer, instead of being engrossed and filed as

a separate paper. In this case especially, where the testi-

mony, amounting to nearly four hundred printed pages, has

been taken at great expense of time and money, it would be

oppressive now to dismiss the bill, on grounds which the

settled practice of the court very wisely and properly pro-

vides should be disposed of on demurrer. By this course,

the complainant would, by the act of the defendant, be de-

prived of the right of having the formal objections to his bill

settled before taking the testimony, aud disclosing his whole

case. 1 Dan. Chan. Prac. 352 ; Story's Eq. PL, § 284 a.

539 ; Ward v. Cooke, 5 Madd. 122 ; Wynne v. Callander, 1

Buss. 293 ; Greenwood v. Churchill, 1 M. & K. 546 ;
Oliver
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v. Piatt, 3 How. 333; Nelson v. Hill, 5 How. 127; Swayze

v. Swa^/ze, 1 £foc&. 273 ; -Story* Eq. PL, § 283 and 544; 1

Dan. Chan. Prac. 304 ; Watertown v. Coioen, 4 Paige 510.

The Somerville Water Power Company were incorporated

by an act passed February 28th, 1840, which authorized

them to build a dam across the Raritan river, at the place

where they have constructed it. It was provided by the act

that the dam should not raise the water more than two and

a half feet above its ordinary level, and that the company

should be liable to the owners of lands above the dam for all

damages arising from overflowing or back-water. It author-

ized the company to construct a raceway from above the dam
to a point in the river some miles below ; and when the race-

way should be completed, it authorized them to divert the

waters of the river, or so much as should be necessary for the

water power created by the act, into the raceway ; but such

diversion was not to be made until they should have obtained

the written consent and permission of the owners of all lands

lying on the river between the dam and the point where the

raceway should again intersect the river.

The persons who were incorporated by this act had for

more than a year previous, under articles of association, been

engaged in making contracts for carrying out the purpose

for which they were subsequently incorporated, which was,

to create a water power by a dam and raceway, by which

the whole fall of the river for miles might be taken advan-

tage of, and the power concentrated at one spot, where a

manufacturing village would be established, and factories

built to use the power thus created. They had made con-

tracts for the lands on both sides of the river where the dam
is built, and for those to be occupied by the raceway which

is on the north side of the river, and had commenced ex-

cavating the raceway, and built head-gates at the place

where it was to connect with the river, above the dam.

These head-gates were built in 1839, and finished in that

year, or within a short time after its close ; they were shortly

after washed out by a freshet, and lay down the whole winter,
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the space in front of them being filled in with flax, tow, and

other materials. This was the situation of the raceway and

head-gates when the associates became incorporated ; upon

this they transferred all their property, contracts, and rights

to the company. The dam, if commenced at all, was barely

begun, and was not finished until 1842, in which year the

raceway was completed so as to let the water in for the first

time. In 1841 or 1842, two small culverts, with an area

amounting to thirteen square feet in the opening of both,

were placed in the north bank of the dam, below the surface,

for the passage of the water from the dam or mill pond into

the raceway; in 1843, these were replaced by two other

culverts, which consisted of boxes or trunks made of plank,

thirty feet long, three feet wide, and four feet high, each,

extending from the pond to the raceway, and one or two

feet below the ordinary height of the water in the dam.

These last mentioned culverts have remained until the

present time, and have been the channel by which the water

has passed from the river above the dam into the raceway,

from 1843 until the present time. The dam was built by

placing three cribs of timber filed with stone, running par-

allel to each other, across the river, and connecting them

with timbers, and raised by layers of timbers to its requisite

height. The frequent freshets to which that river is subject,

repeatedly swept out the stones and gravel under the dam
and from between the cribs; these injuries were from time

to time more or less perfectly repaired, and in this manner

the dam has been in an imperfect and leaky condition for a

great part of the time since its erection. The comb of the

dam was covered with plank, which projected about eighteen

inches beyond its lower edge, the slope of the plank being

such as to rise about four inches in this projection. The two

ends of the dam seem to remain in their original position,

at least there is no sufficient evidence to show that any

change has taken place, but the middle of the dam has sunk,

and the planking on the comb has worn away, and by re-

pairs made at different times—some just before the com-
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mencement of this suit—it has been raised to what the

defendants contend is its original height, and there is no

evidence to show that the height to which it is thus raised is

beyond its original height.

The Somerville Water Power Company, in 1848, mortgaged

their property, franchises, and contracts to trustees, to secure

to the holders of fifty bonds, for $1000 each, the payment of

these bonds. This mortgage was foreclosed in the Circuit

Court of the United States, and the mortgaged property was,

by virtue of said decree, on the 27th day of February, 1864,

sold and conveyed by the marshal to the holders of the bonds.

The defendants had been incorporated by an act passed March

24th, 1863, and the purchasers at the marshal's sale, in March,

1864, conveyed the property to the defendants. The defend-

ants, by their charter, were authorized to purchase the pro-

perty and franchises of the Somerville Water Power Com-
pany ; but that company were not authorized by their charter

to mortgage or sell their franchises. For that, special legis-

lation was necessary; for this water power company is not

included in the act of March 5th, 1858, (Nix. Dig. 791,

§ 36,*) by which, upon a judicial sale of the main works of a

railroad or canal company, or a turnpike or plank road com-

pany, the franchises pass to the purchasers.

The defendants, to increase the efficiency of their water

power, were making preparations to put the dam in thorough

repair, and to tighten it, and stop all the leaks in it. They

allege that the dam never has been tight, and that in its

present condition one-third of the water of the river, at its

ordinary stages, and one-half, in times of drought, percolates

through it. They were also preparing and intended to

change and enlarge the head-gates. Their plan was to ex-

tend the raceway higher up the river, and at such higher

point to construct two head-gates, each one foot wider than

the present culverts, so as to pass more water from the river

through the raceway, for the use of the mills at the lower end

of it.

*Rev., p. 916, sec. 56.
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In this situation, the complainants filed their bill for per-

manent relief, and an injunction was ordered to restrain the

proposed works until the determination of this suit. Those

of the complainants who own lands above the dam, complain

that the raising and the proposed tightening of the dam will

raise the water above the dam and injure their lands. Those

who own lands below the dam, complain that raising and

tightening the dam will divert more of the water of the

river, and deprive them of the use and advantage of its flow.

The defendants, in their answer, allege that the owners of

these lands above the dam, after the dam was built and

erected, by deeds for valuable consideration, granted to the

Somerville Water Power Company the right to maintain the

darn as built, and released all claim for injury or damages oc-

casioned by maintaining it, and they produce these deeds in

evidence, and sustain fully this part of their answer.

As to the owners of lands on the south side of the river,

between the dam and the end of the raceway, the answer

insists that the owners of these lands in 1839, from whom

these complainants derive title, gave to John I. Gaston and

his associates, who were the original Somerville Water

Power Company, their written consent to erect the dam, and

to divert the whole of the water of the river, or so much as

they might deem necessary for their purpose, into this race-

way ; and they insist that the act of the legislature, and this

consent, gave the right to divert the whole of the waters of the

river, as against the parties who signed the consent, and all

claiming under them ; that this right was property, and passed

by the mortgage and foreclosure sale.

This alleged written consent is lost, and the fact whether

it was ever given is disputed, and is one of the most difficult

questions in the cause. It is alleged that it was signed by

Peter B. JDumont, who then owned the lands which the com-

plainants, F. T. Frelinghuysen and T. Hope, now own ; by

Catharine Veghte, who then owned the lands now owned by

the complainant R. H. Veghte ; by John and Garrett Van
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Middlesworth, who then owned the lands now owned by the

complainant A. P. Stryker ; and by Willet Taylor, who

owned the land now owned by the complainant Eli Crater.

The loss of this written consent is sufficiently proved to en-

title the defendants to give parol evidence of its contents.

There is no positive direct proof of its execution by Catharine

Veghte or the Van Middlesworths. From the fact that they

acquiesced in the erection of the dam, and the diversion of

the water, which it must be held they knew could not be

diverted without their consent, and from other circumstances

proved, tending to show that they had signed it, it must be

presumed that they did. Dr. Davis proves that it was

signed by Willet Taylor, whose handwriting he knew; Theo-

dore Frelinghuysen proves that it was signed by P. B. Du-

mont. Both these witnesses give evidence of its contents.

They do not profess to recollect the words, but give the ef-

fect and general terms of it. Neither of them saw it but

once, and that, in both cases, about twenty-seven years be-

fore they gave their evidence. I am not at liberty to reject

this evidence, but proof of the contents of a lost paper by

witnesses who have only read it once, at such a distance of

time, is the most unsatisfactory kind of evidence. Both wit-

nesses are unimpeachable, and entitled to credit ; for I do

not consider the credibility of one of them affected by the

fact that he may have stated to one of the complainants

that it was possible he might have been mistaken as to the

paper, nor by the fact that he does not recollect that con-

versation as this complainant does. I must consider it as

proved that Dumont and Taylor signed some paper contain-

ing a consent to the erection of the dam, and to some diver-

sion of the water of the river. I do not think that the

improbability of Dumont's giving such consent, is, from the

evidence, so great or well established as to overcome the posi-

tive proof of these witnesses. He, no doubt, regarded the

river as important to his large landed property, but it is

shown that the water in the river was too high for his

meadows, and that such was his settled opinion. He re-
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garded the Dawes dam below him as a great injury, and as

the project of the associates might relieve him from that dam
and the excess of water on his lands, it is not improbable

that he would consent to it in some shape. But it is very

improbable that he would give an absolute, unqualified con-

sent to divert all the water in the river, so as to leave in its

place a dry channel, with here and there a pool of stagnant

water, at the seasons of the year when stagnant pools are

most noxious to health, and deprive his home and farm of

the ornament and benefit of a running stream of water.

Neither of these witnesses profess to remember the whole of

the contents of that paper. It may have contained provi-

sions that one-third or one-fourth of the stream, or that

sufficient for all purposes of use and ornament, should be

permitted to run in the natural channel. And such qualifi-

cations would not be so much noticed, or so well remem-

bered, by these witnesses, whose attention was evidently

directed to the main object or effect of the paper, which was,

that it rendered the construction of the works possible.

Did the question of the right to divert the wThole of the

river depend on this paper, I should be unwilling, upon such

evidence of its contents, to deprive the complainants of their

natural rights. The difficulty is owing to the negligence of

the defendants, or those through whom they claim, in losing

a valuable paper, on which their title depended. They must

take the consequence of that negligence, and where there is

a serious doubt it must be determined against them. I do

not believe, from the evidence before me, that a man of the

intelligence and character of Mr. Dumont signed such con-

sent without qualification.

But admitting that such consent was signed, did it, either

alone or in connection with the act of 1840, create a title in

the associates or the company to divert, at their pleasure, all

the water in the river ?

This river was not a public river. The owners on each

side owned the soil to the middle of the river, subject to no

public right, and had the right to have the waters flow in
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their natural channel, along and over their lands. This right

was an incorporeal hereditament, not acquired by grant or

prescription, but by law annexed to the land. An incorporeal

hereditament of any kind, cannot, at common law, be created

or conveyed but by deed. It is a matter that, in legal lan-

guage, lies in grant, and cannot be created or transferred, as

lands could be, by livery of seizin. Such a consent then, not

sealed, even if now before us in writing, would not give the

right to divert the water.

But the common law may be altered by statute, and it was

in the power of the legislature, either by general law or by

this charter, to have ordained that such rights might be con-

veyed or created by writing without seal. It is contended

that this act, by correct construction, gives such effect to this

consent. The act simply authorizes the company to divert

the water of the river; it gives to them a power and capacity

which they would not have without it, like a power to buy,

mortgage, and sell lands, and the other powers specially con-

ferred by this charter. It defines one object and purpose of

their incorporation. But like all other objects and powers, it

is to be executed in the manner prescribed by law ; it was

not intended to dispense with a deed as the means of convey-

ance, any more than a power given to a charitable corpora-

tion to take property by bequest or devise, would dispense

with the necessity of the will being executed with the forms

required by law.

The legislature did not intend to give the right of taking

property by condemnation. In the exercise of the power of

eminent domain, the act, in its preamble and its provisions,

provides for the consent of the owners. The act here is

dealing with private property. It uses no words apt or

proper to divest it from the owners, or to vest it in the com-

pany. It uses words apt and proper to grant power to a

corporation to do a certain act as part of the franchises

granted to them. In such case the powers granted are to

be strictly pursued, and not to be extended, by implication,

beyond the usual meaning of the words. The proviso to
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this grant cannot extend it. It was intended to limit it. It

prohibits the diversion until the written consent and per-

mission of the land owners should be obtained. It does not

expressly, and ought not to be held by implication, to give

the right of property in these waters by a written consent,

without seal, and not in the form of a grant.

This question has, in effect, been settled in this state, by

the decision in the Court of Errors, in the case of Hetfield

v. The Central Railroad Company, 5 Duteher 571. In that

case the charter of the railroad company, which authorized

them to enter upon and take the lands required for their

road, directed that they should not enter without the consent

of the owner. The company had entered and built their road,

with the consent of the owner. And the court held, that

this did not dispense with the necessity of a deed or convey-

ance of the land or right in the form required by law in like

cases, that it was not intended to confer title. That decision

must control this case. And this charter must be held not

to change in this case the settled principle that an incorpo-

real right or easement cannot be created or transferred except

by deed.

The consent in such case is only a license, and will have

the effect given to a license, at law or in equity. In general,

a license at law will create no estate in the lands of the

licensor, but will justify or excuse any act done under it.

It is revokable, even when given for a consideration, and

after it has been executed. Wood v. Leadbitter, 13 M. &
W. 838. But in such cases, where the revocation would be

a fraud, courts of equity give a remedy, either by restraining

the revocation, or by construing the license as an agreement

to give the right, and compelling specific performance by

deed, as of a contract in part executed. Angell on Water-

courses, § 318, 322; Wetmore v. White, 2 Caines' Cos. in

Error 87; Hulme v. Shreve, 3 Green's C. R. 116; Le Fevre v.

Le Fevre, ±S.&R.2\l', Reriek v. Kern, 14 S. & R. 267.

But a license to a person to do or erect something on his

own land, by which a right or easement of the licensor may
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be affected, if once executed cannot be revoked. 3 Kent

472 ; Angell on Watercourses, §§ 296 and 308 ; Washb. on

Easements 559, § 1; Liggins v. Inge, 7 Bing. 682; Whiter

v. Brockwell, 8 EoM 308 ; Dyer v. Sanford, 9 jliete. 395
;

Morse v. Copeland, 2 6rra?/ 302.

This effect given to a license by parol oj* by writing, with-

out seal, seemingly contrary to the principle of law that a

right to an easement can arise or pass by deed only, is said

by some to be founded on the doctrine of abandonment. It

is settled, that an easement or right in the estate of another,

acquired by grant or prescription, may be lost by actual

abandonment, that is, by a non-user for twenty years, or

even for less time, accompanied by acts which show an in-

tention not to resume it. And it is said that the effect of a

license to do an act on the land of the licensee, can only ex-

tinguish such easement as may be abandoned, that is, ease-

ments or rights acquired by grant or prescription, and does

in no case affect easements or incorporeal hereditaments,

which are, by law, annexed to the land of the licensor. An-

gell on Watercourses, § 303; Fentiman v. Smith, 4 East 107.

Of this kind, is the right to running water passing over or

along his land in a natural stream or watercourse. It is

creating an easement in, or parting with a right annexed

by law, not giving up or abandoning a right acquired by

grant or prescription. I am much inclined to think that the

last is the correct doctrine.

But as applied to one branch of this case, this question is

of no importance. So far as the license is not executed, it

can now be revoked, and it has been revoked ; it would be

revoked by the filing of this bill ; it was revoked, long ago,

by the death of P. B. Dumont and the other licensors, and

by the alienation of the lands which it affected. It will not

authorize any. raising of the dam or water in the river, or

any greater diversion of that water by a raceway or gates of

greater capacity than such as were erected and put in ope-

ration while the license was yet in force and unrevoked.

Peter B. Dumont died in 1846. Nothing done by virtue of
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his license, after that time, can affect the present owners of

the land owned by him at the giving of the license.

This makes the question whether the license could be re-

voked in this case, after acts done by virtue of it on the

lands of the licensee, of little or no consequence in this suit.

Dumont died twenty years before the filing of this bill, and

erections made under the license from him, either of a dam
to hold back the water or of a raceway and head-gates to

divert it from the channel, had, by time and adverse enjoy-

ment, ripened into a fight which cannot now be affected by

any revocation. Besides, the expense incurred in this case,

on faith of the license, would make it a fraud to revoke it

now ; and even if revoked at law, a court of equity will grant

no relief by injunction founded on such revocation.

Had the dam and raceway been erected without license,

and enjoyed adversely for twenty years, the right to continue

them, as enjoyed, would be established at law. The claim to

erections made under a license, is better for the defendants

than a claim by mere adverse enjoyment, as it will give a

right to such works as they erected and put in operation be-

fore 1884, notwithstanding they may not have been kept up

to the full extent of their erection, provided there was no

actual abandonment of them, or any substantial part of them;

whereas, the claim by adverse enjoyment requires that they

should show a substantial enjoyment and occupation, to the

extent claimed, for twenty years, excepting intermissions

caused by accident or temporary neglect of repair.

It becomes, then, important to determine to what extent

these works were erected before 1846. The license was for

two purposes ; to erect a dam, and divert the water of the

river in the raceway. The dam was erected before 1846,

and was erected of the height which it now is. There is no

evidence that shows it has been raised, or that the height at

which it now is by the recent repairs of the defendants, is

greater than its original height, or that it raises the water

more than two and a half feet above its former level. It is
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the identical structure first placed there, and unless there is

proof that it has been raised, it must be presumed to stand

at the same height. When originally built, it was con-

structed and intended to retain all the water of the river,

except what flowed over it. The license to erect a dam of

that height was a license to erect a tight dam. From imper-

fections in its construction, from the nature of the ground,

or the freshets peculiar to the river, or from all combined,

together with the embarrassments, poverty, and mismanage-

ment of the owners, it has been frequently, if not the greater

part of the time, out of repair, and the waters of the river,

to the extent of one third or one half, have leaked or perco-

lated through and under it ; but the owners never did any-

thing that indicated an intent to abandon it, or any part of

it. To what extent the dam interfered with the rights of the

complainants for twenty years continuously, would be an

important question if the claim to maintain it depended on

adverse enjoyment only. But under the license, the right

was perfect when the work was completed, and is not affected

by any cesser or diminution of enjoyment, which does not

amount to an abandonment. An easement will not be ex-

tinguished by mere non-user for twenty years; it will, if the

non-user is accompanied by acts which show an intention of

abandonment. Otherwise, it requires adverse possession, as

well as non-user, to effect the extinguishment; as, if the land

used for a way had been built upon, enclosed by an impas-

sable wall, or cultivated in such way as to render the use of it

impracticable.

Some hold, that a way acquired by prescription will be

extinguished by non-user alone, while it requires adverse

possession in case of a grant. I do not find any decision

founded on this distinction, and it would seem unfounded, as

prescription is based upon the presumption of a grant. 3

Kent 448 ; Angett on Watercourses, § 252 ; Washb. on Ease-

ments 550, § 1 ; Ward v. Ward, 7 Exch. 838 ; Jennison v.

Walker, 11 Gray 423 ; Bannon v. Angler, 2 Allen 128 ; Ar-
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nold v. Stevens, 24 Pick. 106 j SAieWs v. Arndt, 3 Green's C.

£. 234.

For these reasons, I am of opinion that the defendants

have the right to maintain the dam at its present height,

and to repair it so as to make it perfectly tight. As the

complainants, Wever and John Veghte, have no cause of

complaint, except from the height or tightening of the dam,

the bill, as to them, must be dismissed.

The other branch of the license was the diversion of the

water of the river through the raceway. We must ascer-

tain what diversion was made, or works erected and put in

operation for the purpose, before 1846. These works were

erected and the diversion made on the lands of the defend-

ants, then belonging to the parties who erected them, under

whom the defendants derive title. The authorities all agree,

that if any work erected on such license is torn down or is

destroyed by the elements, the license may then be revoked,

and after such revocation it cannot be rebuilt without a new

license. This principle will put out of the question the first

large head-gates, erected in 1839, which were washed away

by a freshet before the raceway was completed. The license

having been revoked in 1846, those or others of the same

capacity, cannot now be put in their place by virtue of the

license. The same result would follow from the fact that

the works were never completed so as to divert water, until

after the destruction of these first head -gates ; they were

placed there in 1 839, and washed away in that year, or in

1840. The raceway was not completed, so as to let in water,

until 1842. The license was not to erect head-gates or con-

struct a raceway, but to divert water. And only the erec-

tion, as a whole, of some work intended to divert the water,

is such acting upon it as will make it irrevocable. Any ex-

perimental or tentative erections, afterwards given up, will

not be considered as an execution of the license.

The outlet for the water from the river above the dam

into the raceway, at the completion of the works in 1843,

was the same two trunks which now remain there, made of

Vol. iv. k
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plank, thirty feet in length, four feet high, and three feet

wide, about two feet below the surface of the water in the

river above the dam. As to this fact there is no dispute;

these trunks have never been altered in size or position.

The raceway, so far as shown by the evidence, remains in

the same condition as it was from 1843 to 1846, as to its

capacity to divert water. The capacity of the works, as they

were at that time, to divert the water of the river, is the test

of the defendants' rights. They have the right to repair

them, to clear them out, and to put them in as good condi-

tion as when first constructed, or as they were at any time

before 1846, but they have no right to do anything by

which their capacity to divert the water of the river is in-

creased. They have no right to affix to the trunks any of

the hydraulic contrivances, by which the influx or efflux of

the water is increased. They have no right to change their

height or position, so as to affect the flow of the water ; any

change which does not increase the flow they may have a

right to make ; but such change will be watched and guarded

with jealousy. They have no right to alter their raceway,

either as to the level of its bottom, or to affect the level of

the surface of the water in it, so as to increase the flow of

water through these trunks. If the level of the water in

the race, by increasing the use of the water at the end

where it is applied to create power, disturbs the level of the

surface, so as to draw more water from the river, it is a

legitimate use of the raceway ; it is the effect of the object

and purpose for which it was created.

I have arrived at this conclusion, supposing from the evi-

dence, that the diversion of water from the river by these

means will not, even in times of drought, divert all the water

of the river, or nearly all, but will leave a sufficient quantity

of water flowing in the channel below the dam to maintain

at all times a running stream, with sufficient water for the

use of the complainants owning lands below the dam, and

those who may occupy them, for all agricultural and other

useful purposes for which they have been used. I am not
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willing to determine and adjudge from the testimony before

me, that the owners of these lands signed an unqualified con-

sent to divert all the waters of the river, or to make any decree

founded on such assumption. It would be more satisfactory,

if I had anything to found the numbers or proportion on, to

fix a certain proportion of the water of the river, as one fourth

or one sixth, that should be allowed at all times to flow in the

channel ; but any designation of such proportion would be an

arbitrary assumption, not founded on any fact before me. It

might be right to make such assumption, as against the de-

fendants, by whose negligence the paper presumed to contain

the limitations has been destroyed.

As against the complainants, R. H. Veghte, Hope, Stryker,

Carter, and Frelinghuysen, the defendants must be perpetually

restrained from enlarging or in any way altering their head-

gates or raceway in such manner as to divert any greater quan-

tity of the water of the river than will be diverted by them as

they now are, when repaired and cleared from obstructions

that have accumulated in them since their original construc-

tion.*

Leddel's Executoe vs. Starr and wife and others.f

1. This court has no power to remove an executor ; that power belongs

exclusively to the Orphans Court, and perhaps, in some cases, to the Ordi-

nary.

2. When an executor is also trustee, and the matters in his charge as

trustee can be separated from those confided to him as executor, this court

may remove or supersede him as trustee, but in such case he will be left to

execute and perform any duty devolving upon him as executor.

3. In proper cases, this court will enjoin an executor from proceeding

further in the execution of his duties as executor, and will appoint a

receiver, and direct him to pay over the estate in his hands to the receiver,

to be administered under the direction of the court. But in such case he is

not removed or superseded as executor.

4. Generally, a receiver will only be appointed on bill filed for that

purpose, and rarely before answer, except under provisions by particular

statutes. He will be appointed on petition, only in the cases of infante

* Decree reversed, 6 C. E. Or. 463.

t Cited in Allen's E£r v. Roll, 10 C. E. Or. 166.
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whose position as wards of the court gives them the right to apply by peti-

tion, or in cases similarly situated.

5. A receiver will not be appointed, as against a complainant, upon the

application of a defendant.

6. No positive relief is ever granted to a defendant, except on cross-bill

;

and no relief, except it be founded on allegations in the bill, or other plead-

ings in the cause.

On argument of order to show cause why the complainant

should not be removed or suspended from the exercise of his

office as executor, and a receiver be appointed.

Mr. Pitney, in support of the order.

The papers show that all the original inventory has been

converted into money, except one small bond and mortgage

of Elias Bishop and wife, for $525, and except the Starr bond

of $6240; and the main question in the principal case is,

whether that is paid by the assets of Mrs. Leddel.

Those assets complainant brings into court, and asks the

court to settle the title to them. If adjudicated to belong to

the estate, they will constitute the bulk of the estate. If

adjudged to Mrs. Leddel's administrator, they will constitute

the bulk of her estate. They are the subject matter of the

suit, and all parties interested in them, in either event, are

before the court. This subject matter is a fixed one, and is in

court. No process is required to bring it here. Complainant

brings it here himself. It consists mainly of his own obliga-

tions.

The case then, on this motion, is simply that complainant

brings into court his own unpaid check and promissory note,

and asks the court to say to which of the parties they belong.

The question is, whether, if it be proper to collect or secure

such check and note, pendente lite, a cross-bill is necessary for

that purpose.

It is really not a case where a receiver is necessary in

order to protect the fund. A receiver, properly speaking, is

only necessary when there are rents and profits to receive,

or a mass of accounts to collect. These matters involve some

extended relief.
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In the case in hand, the court can protect the fund by a

simple order that it be paid into court. Edwards on Re-

ceivers 12. This the court may and should do on its own

motion, if it appears at any time necessary in order to secure

the fund.

Robinson v. Hadley, 11 Beav. 614, was a case where one

executor complainant sought to take a portion of the fund out

of the hands of his co-executor defendant, by the machinery

of a receiver, and it was held, in absence of any action of the

parties beneficially interested, that the co-executor defendant

could not turn around in same suit, and apply same machinery

to the plaintiff.

This case is different. There the fund was not in court.

Here complainant comes into court with his own notes and

check, and asks the defendant to interplead about them. He
treats them as cash. The court, perceiving that they are not

cash, ought, in a bill in the nature of a bill of interpleader,

to make them cash.

Of what use would a cross-bill in this case be ? What end

would it subserve-? Every party is before the court. The
fund is before the court. All we ask is, to change its form.

Such suit would not be brought to hearing. Edwards on

Receivers 530. When the fund was ordered paid into court,

or the receiver appointed, the suit would have accomplished

its end.

I admit I cannot find a precedent for the practice I have

adopted ; neither can I find such a case reported. I can find

no precedent against it. I can find no case where a cross-bill

has been filed by a defendant, praying a receiver against a

complainant executor who files his bill for a settlement.

If an executor should file a bill to settle his estate in chan-

cery, and among his assets should appear a promissory note

of a person in doubtful or insolvent circumstances, would the

court require a cross -bill, as part of the machinery necessary

to secure that note ? How would the case differ, if the com-

plainant himself were the maker of the promissory note ?
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The rule is, that no independent affirmative relief can be

granted to a defendant, except on a cross-bill. But here no

such relief is asked. It is not relief to a defendant, to ask

the court to preserve the very subject of the suit, made so by

the plaintiff's own act.

The bill which counsel on the other side contends should be

filed to preserve the subject matter of this suit, could not be

named or classified by the descriptions of different kinds of

bills, as found in the treatises. See Mitf. on Plead., ch. I. It

is not a cross-bill, and no case can be found where such a bill

has been filed, though the occasion for it must have been fre-

quent.

Suppose the testimony taken on the main issue made by the

bill and answer disclosed complainant's insolvency, and we

should file a bill for a receiver, could that testimony be used

on the motion for his appointment ?

A bill for receiver is used where one party complainant,

having a purely equitable title, claims property in possession

of a party defendant, having the legal title, and being right-

fully in possession. In such case, of course, the defendant

cannot turn around in same suit and claim similar relief as

to other property in hands of complainant. In such case, the

machinery of a receiver is used to take possession of property

not previously in court.

The present case, as above shown, is quite different.

If a party in the position of a stakeholder of a horse, should

file a bill of interpleader against two parties claiming it, would

the court require a bill to be filed by defendant, upon which

to found an order, if necessary, for the keep or sale of the

horse, pendente lite f

The case, at last, is simply that complainant files a bill

of interpleader, and, instead of paying the money into court,

puts in his own promissory notes and check, not drawn against

funds. Now, is it possible that a bill must be filed by the de-

fendant, in order to convert these checks and notes into cash ?

I submit a bill is unnecessary.

Mr. Vanatta, contra.
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The Chancelloe.

The bill in this case was filed by the complainant for the

settlement of the estate of his testator, and for directions as

to the disposition of certain funds or securities in his hands,

claimed to belong to the estate of Jemima Leddel, the widow

of the testator, whose administrator was made a party.

This application is made by the defendants, Jonas Denton

and Frances his wife, on behalf of Frances Denton, a daugh-

ter of the testator, and legatee under the will. It is for two

objects : the removal of the executor, and the appointment

of a receiver.

This court has no power to remove an executor; that

power belongs exclusively to the Orphans Court, and per-

haps, in some cases, to the Ordinary. When an executor is

also trustee, and the matters in his charge as trustee can be

separated from those confided to him as executor, this court

may remove or supersede him as trustee ; but in such case

he will be left to execute and perform any duty devolving

upon him as executor. In proper cases, this court will en-

join him from proceeding further in the execution of his

duties as executor, and will appoint a receiver, and direct

him to pay over the estate in his hands to the receiver, to be

administered under the direction of the court. But in such

case he is not removed or superseded as executor.

It is objected to the application for a receiver, which is

made by one of the defendants by petition in this suit, that

a receiver cannot be appointed, except by bill for that pur-

pose, and can in no case be appointed on application of a

defendant in a suit.

A receiver is generally appointed on bill filed for that

purpose, and rarely before answer, except under provisions

by particular statutes. There are a few exceptional cases

where a receiver has been appointed upon petition ; but these

are in the cases of infants, whose position as wards of the

court gives them the right to apply by petition, or in cases

similarly situated.



164 CASES IN CHANCERY.

McKinney's Administratrix v. Slack.

But I find no case in -which a receiver has been appointed,

as against a complainant, upon the application of a defend-

ant. The matter of practice and precedents was inquired

into and settled by Lord Langdale, in Robinson v. Hadley,

11 Beav. 614. I find no precedent anywhere, to sustain such

practice. The whole theory upon which relief is granted in

equity, is against such practice. No positive relief is ever

granted to a defendant, except on cross-bill ; and no relief,

except it be founded on allegations in the bill, or other plead-

ings in the cause.

Nor is this a case in which a receiver can be appointed

and kept in office until a cross-bill is filed to sustain the ap-

pointment. The authority referred to was a case where a

receiver had been regularly appointed, but was about to be

discharged upon an arrangement with the complainant, and

a discontinuance of his suit. In that case, the court post-

poned the discharge of the receiver until* a cross-bill could

be filed by one of the defendants, so that the property might

until then be retained under the control of the court.

The motion must be denied.

McKinney's Administratrix vs. Slack and wife.

When, to a suit for the foreclosure of a mortgage, the defence set up is

payment, the burthen of proof is upon the defendant, and the proof must
be clear.

On final hearing.

Mr. Linn, for complainant.

Mr. Hamilton, for defendants.

The Chancellor.

The suit is to foreclose a mortgage. The only defence is pay-

ment, alleged to have been made to complainant's intestate. The
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burthen of proof is on the defendants ; this defence set up in

their answer is new matter in avoidance of the claim in the

bill, and therefore the allegations in the answer are no evi-

dence of it. The proof consists in admissions made by the

intestate to several persons, that this mortgage was paid.

These admissions are evidence; but admissions in casual

conversations, to persons having no interest in the matter, are

the lightest and most unreliable of all kinds of evidence, es-

pecially when the party whose admissions are offered is dead,

and cannot recall to the witness the circumstances under which

they were made.

The payments are alleged to have been made from time to

time, and the last to have been made on the 1st of July, 1865,

five months before the death of the intestate. It seems

strange in this case, where all payments of interest appear

to have been regularly entered upon the bond or mortgage,

including one made after April 1st, 1865, that these pay-

ments of principal were not so entered ; and the excuse that

the bond and mortgage were not at hand, would be no reason

why the intestate should not have entered them when he got

to his home. A single payment, persons not accustomed to

receipts or endorsements might have entrusted to memory

for a few days ; but for payments made of principal from

time to time, no person of ordinary prudence would have

omitted to take receipts, if the papers were not at hand.

Payment to one who has since died, under such circumstances,

requires clear proof.

But the proof by the complainant clearly outweighs all

this evidence of the defendant. In August, 1866, the de-

fendant, Phoebe Slack, more than a year after she claims to

have paid off the whole of the principal, paid to the com-

plainant one year's interest, due April 1st, 1866, when, ac-

cording to her statement, there was only three months'

interest due on any of it, the last of the principal having

been paid July 1st, 1865. This was paid without disputing

the amount, without alleging that she had paid off the whole

principal, or inquiring whether the complainant had not
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some account or memorandum of her husband that the prin-

cipal had been paid. The only witness present was somewhat

deaf, but she heard most of the conversation, and it is not

credible that so important a matter as that would have es-

caped her.

Again, on the 3d day of August, 1866, Mrs. Slack de-

clared to the assessor, under oath, that she owed $600 on this

mortgage, and was entitled to have it deducted from her taxable

property. In answer to this, she can only allege her own
perjury.

Again, about the time of the commencement of this suit,

she went to several of the witnesses to borrow money to pay

off this mortgage, and did not complain to a single one that

she had once paid it, and, in consequence of not having a

receipt, would be compelled to pay it again. It is not prob-

able that a woman in the country, going about among neigh-

bors who had known her and her fortunes for years, would

have omitted to make a statement so natural under such cir-

cumstances.

There must be a decree for the complainant.

DeCamp and others vs. Crane and others.*

1. An absolute deed, which is given to secure the payment of a sum of

money by the grantor to the grantee, will be treated in equity as a mort-

gage ; and it may be considered a mortgage, even if the grantor does not

continue personally liable for the debt.

2. A written agreement, given by one person to another, and sent by

the person to whom given to the person bound by it, on request, without

any intimation that it was obtained for the purpose of being canceled, and

which, when obtained, was destroyed without other consent, is not im-

paired or canceled by being so destroyed.

3. A contract to convey lands upon payment of the price at a future

time, on condition that the interest shall be paid every six months in the

meantime, is not forfeited in equity because the interest is not punctually

paid.

* Cited in Phillips v. Hulsvzer, 5 C. E. Gr. 314, 315.
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This cause was argued upon final hearing, on bill, answer,

replication, and proofs.

Mr. Linn and Mr. C. Parker, for complainants.

Mr. Oummings and Mr. J. F. Randolph, for defendants.

The Chancellor.

This suit was brought by Edward DeCamp, and Augusta

his wife, against the defendants, Eliza A. Crane and her

husband, and Lewis C. Grover, her trustee, to compel the

conveyance of two tracts of land, part of the Hibernia mine,

in the county of Morris, to the complainant, Augusta De-

Camp. The bill was filed April 30th, 1860. The complain-

ant, Augusta DeCamp, having died on the 6th day of

September, 1863, during the progress of the suit, her seven

infant children were made complainants in her stead, with

her husband, Edward DeCamp, who survived her. There

was a decree pro confesso against Grover, who was the trus-

tee of Mrs. Crane under a marriage settlement, she having

married after the date of the deed and lease set out in the

pleadings, which were made in her maiden name, Eliza A.

Scott, and the commencement of this suit. She and her

husband answered jointly, her husband disclaiming any in-

terest in the subject matter of the suit.

DeCamp and his wife, and Mrs. Crane, were all examined

as witnesses without objection; and no objection was made

at the hearing, to reading the answer of Mrs. Crane as evi-

dence against her, although made jointly with her husband.

There is but little dispute or contradiction about most of

the material facts in this case. In March, 1854, Eliza A.

Scott and Augusta DeCamp, who were sisters, were each

seized in fee of a tract of the Hibernia mine property. The

tract of Eliza contained eight acres, and that of Augusta ten

acres ; they were considered as equal in value, and had been

set off to them as equal parts of the estate of their father, in

proceedings for partition. The two tracts adjoined. Eliza
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wished to sell her tract, and was willing to sell for $6000.

Mrs. DeCamp wished to retain her tract. The tracts were

of more value when united, as the mine had been opened on

the tract of Eliza, and through that opening access could be

had to the ore on Mrs. DeCamp's tract. Mrs. DeCamp was

unable to purchase for want of means, her husband having

become embarrassed by debts, and her tract being encum-

bered by mortgages and judgments. Under these circum-

stances, it was proposed by Mr. DeCamp, and agreed to by

Eliza Scott, that Mrs. DeCamp should agree to purchase

Miss Scott's tract for $6000 ; that DeCamp should negotiate

a lease of both tracts for twenty years to a party who would

advance $6000 at the making of the lease, to be re-paid out

of the rents,, and to be secured by the bond of Miss Scott,

and her mortgage on both tracts. Of this $6000, $3000

were to be used by DeCamp to pay off the encumbrances on

Mrs. DeCamp's tract, and $3000 were to be paid to Miss

Scott on the price of her lot ; and the other $3000, with in-

terest, was to be paid to her in equal payments, at four,

eight, and twelve months, with interest. Miss Scott was to

retain the title, both to her own tract, and to that of Mrs.

DeCamp, conveyed to her as security for the residue of the

price of her lot, being $3000, and the interest thereon, and

when the same was paid she was to convey both lots, subject

to the lease and mortgages, to Mrs. DeCamp.

DeCamp, finding that $7000, instead of $3000, was needed

to clear his wife's lot of the encumbrances, succeeded in ne-

gotiating a lease with Charles Jackson, jun., for the term of

twenty years ; Jackson to advance $10,000, to be secured by

the bond and mortgage of Miss Scott on the premises, pay-

able within six years, with interest. The rent reserved on

the lease was to be applied quarterly to the payment of the

debt. The rent was 37\ cents for each ton of ore taken out,

and the lessee was bound to take out twenty-five thousand tons

of ore every five years, from the 1st day of April, 1855. The

amount was to be endorsed quarterly on the bond and mort-

gage, and was to be a satisfaction of so much until the whole
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should be paid, the lessor thus becoming bound to pay off

his own mortgage by the rents.

To this negotiation and arrangement made by DeCamp,

Miss Scott assented, and executed the lease and bond and

mortgage to Jackson on the 8th day of March, 1854, Mrs.

DeCamp having conveyed to her the ten acre lot on the 3d

day of that month. The deed to Miss Scott recited a con-

sideration of $7000, though none had been agreed upon or

was paid, the real consideration and object being to carry

out the arrangement made.

Of the sum advanced by Jackson, $7000 was used by De-

Camp to pay off encumbrances on the lot of his wife ; the

other $3000 was reserved to pay to Miss Scott on the price

of her lot, according to agreement ; but, at his request, she

permitted him to use $2100 of it in his own business, upon

his promise to re-pay it in four months, with interest, and

she received only $900 of the $6000 for which she had sold

her lot. Mrs. DeCamp knew of this retaining the $2100,

and did not object to it.

DeCamp did not pay to Miss Scott the $2100 at the end

of four months, and at the end of that time a new agreement

was entered into between Miss Scott and Mr. and Mrs. De-

Camp, by which the residue of the consideration money due

to her, being $5100, was to be paid by her retaining it out

of the rents of the tracts after the mortgage had been paid

off. DeCamp, in the meantime, was to pay the interest on

this sum of $5100 every six months; this payment was made

a condition of that agreement. And when the mortgage to

Jackson and this debt of $5100 should be paid, Miss Scott

was to convey both tracts, and assign the lease to Mrs. De-

Camp. This agreement was reduced to writing, signed by

Miss Scott, and delivered to Mrs. DeCamp ; she kept it seve-

ral years. Mr. DeCamp, not having paid the interest as

agreed, Miss Scott requested that he would send her that

agreement, but without auy intimation that she claimed it

as her right, because it had not been complied with, or that

she intended to destrov or cancel it. He communicated the
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request to his wife, who sent the paper to Miss Scott, but

without any intention or idea on the part of either DeCamp
or his wife that it was to be surrendered or destroyed. Miss

Scott kept it for two or three years, and then, some time in

1858, destroyed it without any other or further authority

from Mr. or Mrs. DeCamp. In 1858, Miss Scott, who had

married, and was then Mrs. Crane, being in want of money,

a sale of this whole property was negotiated with the con-

sent of Mr. and Mrs. DeCamp, to E. L. Dayton, who was to

pay Mrs. Crane $8000, which she agreed to take in full of her

claim, and Dayton agreed to convey to Mrs. DeCanip, as the

consideration of her consent, the ten acre lot. Dayton,

having paid Mrs. Crane $1400 on account, and not being

able to carry out his contract, forfeited that sum and aban-

doned it.

Mrs. Crane, by the lease, was bound to pay the taxes, and

paid out large sums, on that account, and receiving no inter-

est from DeCamp, became dissatisfied, and claimed that Mrs.

DeCamp had forfeited all right to the property, and that she

was the absolute owner, and offered the same for sale.

The bond and mortgage to Jackson had been paid off

from the rents of the property before the 16th day of Feb-

ruary, 1860, and on that day were canceled and surrendered,

but the mortgage was not canceled of record until April

24th, 1861.

The bill asks for an account of the rents received by Mrs.

Crane, and claims that the mortgage to Jackson has been

paid off by them, and that the debt from complainant to Mrs.

Crane, has, in whole or in part, been paid off in like manner,

and offers to pay any deficiency, and prays that the defend-

ants, upon her being paid such deficiency, if any exists, may
be compelled to convey the whole tract of eighteen acres to

Mrs. DeCamp, subject to the lease, the rents and benefit of

which shall enure to her.

The answer of the defendants, although shaped into some

form, is not technically or artistically drawn, but it is a sen-

sible, straight-forward narration of the facts conceived to be
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important in the case, with the views and inferences of the

draughtsman, as to the bearing on the case. It mainly admits

the facts above stated, giving a coloring to some, and stating

as facts inferences drawn from others, not admissible either at

law or in equity ; and it places the defence mainly or entirely

on the ground, that any agreement she may have made with

Mr. or Mrs. DeCamp has been forfeited by not being per-

formed on their part, that she is not bound thereby, and the

same cannot be enforced.

The complainants claim that the whole property is held by

Mrs. Crane, as mortgagee, and that it is subject to redemption

by payment of the amount due, if any ; that the ten acre tract

was conveyed expressly as security for the price of Mrs.

Crane's lot unpaid, and for no other purpose as between Mrs.

DeCamp and her, though, as to Jackson, it was to enable her

to execute the mortgage and lease on the whole. They also

contend, that the eight acre tract having been sold to Mrs.

DeCamp for $6000, of which part had been paid in cash, and

the residue secured by conveying the other tract by way of

mortgage, the same, in equity, was held by Mrs. Crane for the

benefit of Mrs. DeCamp, and as an equitable mortgage with

the other tract for the payment of the balance of the price for

which it was sold.

There can be no doubt but that the lot of Mrs. DeCamp
was conveyed to Mrs. Crane, so far as her own rights are

concerned, by way of security or mortgage only; there is

no pretence of any agreement for sale, or that Mrs. Crane

wanted to buy it ; the proof is clear, that Mrs. DeCamp was

not willing to sell. The doctrine is well settled, that if a

deed absolute on its face was given only by way of security,

or as a mortgage, it shall be a mortgage, and continues such

until the equity of redemption is released or foreclosed. I

admit the force of the position so ably urged by the counsel

for the defendants, that when the question is whether the

transaction constitutes a mortgage, or is a sale with an agree-

ment to re-convey, the fact whether there is a continued

debt or liability of the mortgagor is very important. It is
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difficult to conceive of a mortgage, which, in its very essence,

is a pledge as security for a debt, without some one being

liable for the debt. But I am not willing to say that there

can be no mortgage without a debt, or some one being bound,

at all events, to pay the money. A mortgage may be ex-

pressly made in that manner.

But in this case that question does not arise. There was a

debt of $5100 for part of the price of the lot, which DeCamp
expressly promised to pay, at first, in four, eight, and twelve

months ; afterwards, to pay the interest on it half yearly, and

to permit the principal to be retained out of the rents, after

payment of Jackson's mortgage ; and, on failing to pay the

interest, he was to forfeit the agreement for extension of pay-

ment, or was to be liable for the whole at once. There is

clearly a continuing debt. As to the lot of Mrs. DeCamp,

the conveyance was a mortgage only, and the complainants

are entitled to redeem.

I cannot assent to the position, that Mrs. Crane held the

title to her own lot, as mortgagee. The title to that never

vested in Mrs DeCamp, either at law or in equity; the

price had never been paid, and she was never entitled to call

for a conveyance. It would be dangerous to turn every con-

tract to convey, into an equitable title, and hold that the

vendor is only a mortgagee, and subject to redemption until

foreclosed.

But there was a clear, definite contract to convey this lot

to Mrs. DeCamp for $6000. This contract was at first by

parol only ; but even if the statute of frauds had been set up

and pleaded, it could not avail, because there was clearly

part performance, which would take the case out of the

statute. The conveyance of the lot of Mrs. DeCamp was

part of that agreement, and it had been made, $900 of the

consideration had been paid, and the whole property leased

and mortgaged to Jackson. These acts of part performance

would have taken the case out of the statute without any

written agreement.

But there was a written agreement a short time after the
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lease. Mrs. Crane says, four months after, an agreement

was drawn by Mr. Hays, signed by Mrs. Crane, and deliv-

ered to Mrs. DeCamp, containing the essential features of

the first agreement, with an additional provision, postponing

the payment of the $5100 until after Jackson's mortgage

should be paid, and agreeing, after the mortgage and that

debt of $5100 were paid off, to convey both tracts to Mrs.

DeCamp.

The giving up that agreement deliberately and designedly,

for the purpose of having it canceled and destroyed, might

bar a suit for specific performance. But the sending it to

Mrs. Crane at her request, as was done in this case, without

a word being said, or anything agreed to, as to canceling,

surrendering, or destroying it, can have no effect. Accord-

ing to her own version of the transaction, she had no right

to destroy it. She claims the right on the ground that it

had become invalid by reason of DeCamp not having per-

formed his part, and says that she destroyed it as a useless

paper. The case must be considered and determined as if

that paper were still in existence. As Mrs. Crane wrong-

fully destroyed it, when there is any discrepancy in the tes-

timony, or want of sufficient evidence as to its contents, the

leaning must be against her. She sets out the substance of

the agreement in her answer, and states that the agreement

was on condition that DeCamp should pay the interest semi-

annually and promptly. But she does not, in stating the

agreement, say that it provided for its own forfeiture, if the

interest were not paid ; but she states that as her own con-

clusion, after stating the signing and delivery of the agree-

ment. Mrs. DeCamp expressly denies that the agreement

contained any provision for forfeiture for non-payment of

interest; and Mrs Crane does not so state in her testimony.

This agreement, then, for the purpose of this suit, must be

taken to be an agreement to extend the time of payment of the

$5100, and when that was paid, that the property should be
conveyed to Mrs. DeCamp, and that it contained no express

clause of forfeiture.

Vol. rv. l
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Such an agreement would not be rendered invalid, nor

would specific performance be refused, because the interest

was not paid at the time stipulated. Part of the principal

had been paid, and the residue, with the interest, was secured,

and it is doubtful if the time for conveyance had arrived at

the filing of the bill. The mortgage of Jackson had been

then paid, but, so far as appears, not $1000 in excess of it

;

and the time for conveyance would not arrive until the taxes

and the $5100 and interest had been received. There ap-

pears to be no laches or delay in bringing suit. On the

contrary, the complainants were not entitled to a convey-

ance at the filing of the bill. But they were entitled to an

account of the rents received to ascertain if the debt was not

wholly paid, and to have an injunction to restrain the sale

and conveyance of the property, and to have it determined

that Mrs. DeCamp was entitled to a conveyance ; and if, by

the rents that have accrued or been received since the filing

of the bill, the whole amount due to Mrs. Crane has been

paid and discharged, and shall so appear upon the taking of

the account, they are entitled to have a re-conveyance decreed

in this suit.

In her own lot, Mrs. DeCamp was, at her death, entitled

to the equity of redemption, and her surviving husband is,

therefore, entitled to curtesy. It must be re-conveyed to

him and the children of his deceased wife, to hold to him

during his life, and to the children, in fee, after his death.

In the other lot, she was not, in her life, seized of or entitled

to any estate, either at law or in equity, and her husband

cannot be entitled to curtesy ; it must, therefore, be con-

veyed to the children in fee. The children are entitled to

the proceeds of this lot, from the death of their mother, as

against DeCamp, free from any contribution to pay any of

the claims of Mrs. Crane, except one half of the taxes paid

by her, and one half of the $3000 constituting the second

payment to be made on Mrs. Crane's lot, or of so muoh of

these two amounts, and the interest thereon, as remained

unpaid, after appropriating for the purpose the rents which
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had accrued to Mrs. DeCamp's death. The $2100 which he

appropriated of the money which should have been paid to

Mrs. Crane for her lot, and the interest thereon, or rather

so much as remained unpaid at the death of his wife, must

be taken out of the part of the rents due to Mr. DeCamp
since the death of his wife, as belonging to the lot in which

he has curtesy.

It must be referred to a master to take an account of the

principal and interest due to Mrs. Crane for the price of her

lot agreed to be sold to Mrs. DeCamp, and for taxes paid by

her, and interest on these amounts ; and also the amount due

to her for debts paid by her for Mr. DeCamp, on account of

liabilities which she had incurred for him at the making of

the lease to Charles Jackson, jun.; and also to take an ac-

count of the rents due to, or received by her from Charles

Jackson, jun., over and above the amount due on the mort-

gage to him, and the interest on the same.

If such receipts exceed the amount due to Mrs. Crane, the

complainants will be entitled to a conveyance, and to the pay-

ment of such excess. If they are not sufficient to pay the

amount due to her, with interest, the complainants will be en-

titled to have the property conveyed to them, upon paying

such deficiency, with her costs in this suit. And all further

directions must be reserved until the master's report.

I do not think, under all the circumstances, that Mrs.

Crane is bound to account for the $1400 received from Day-

ton ; it was upon a bargain she was allowed to make for the

sale of what she considered her own property. Mrs. De-

Camp was to receive her share of the proceeds in another

maimer, if the sale went on. The only amount realized was

this sum on Mrs. Crane's share, and she is entitled to it.

It appears by the evidence, that Mrs. Crane received

$1000 from DeCamp, and $4000 from some other person

—

profit from the sale of ore, which she was entitled to receive

from Jackson, at $2.50 per ton, by the provisions of the

lease to him, set out in the bill. This ore was worth a
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higher price, and these sums are her profits on the sale.

Upon the view taken, that she holds these lands only as

security for her debt, she must account for these sums as

part of the rents and profits of the premises received by her.*

Van Doren and wife vs. Olden, trustee.f

1. Where trust funds, of which the income, interest, or profits are given

to one person for life, and the principal bequeathed over upon the death

of the life tenant, are invested either by the trustee, or at the death of the

testator, in stock or shares of an incorporated company, the value of which

consists in part of an accumulated surplus or undivided earnings laid up

by the company, such additional value is part of the capital. This, as well

as the par value of the shares, must be kept by the trustee intact for the

benefit of the remainder-man ; but the earnings on such capital, as well as

on the par value of the shares, belong to the life tenant.

2. When an extra dividend is declared out of the earnings or profite of

such company, such extra dividend belongs to the life tenant, unless part

of it was earnings carried to account of accumulated profits or surplus

earnings at the death of the testator, or at the time of the investment if

made since his death, in which case so much must be considered as part

of the capital.

This cause was heard on bill and answer.

Mr. Emery and Mr. Richey, for complainants.

Mr. C. S. Green, for defendant.

The Chancellor.

The defendant, Charles S. Olden, is a trustee for the com-

plainant, Lydia Ann Van Doren, under the will of her late

father, the Rev. James Carnahan, D.D. The suit is brought

to compel the defendant to pay to Mrs. Van Doren extra

dividends which have been declared and paid to him in stock

by two railway companies, whose capital stock forms part of

the trust property held by him for Mrs. Van Doren.

* Decree reversed as to that part which directed a conveyance of the lot

of Eliza A. Crane to the children of Augusta DeCamp. C. E. Or. 414.

f Cited in Ashhurst v. Field's Adm'r, 11 C. E. Gr. 11.



MAY TERM, 1868. 177

Van Doren v. Olden.

Dr. Carnahan, the testator, died on the 3d of March, 1859,

leaving a will duly executed, dated on the 10th day of Janu-

ary of that year. The will directed his executors to sell the

residue of his real and personal estate, not specifically dis-

posed of, and to pay one third part to the defendant, Olden,

in trust for his daughter, the complainant, Lydia Ann Van
Doren. He directed the trustee to pay the interest, income,

and profits thereof to his said daughter during her natural

life, and at her death to pay the principal to her children;

and in case she should die without leaving children, then to

his daughter, Hannah McDonald ; but if she should not sur-

vive her sister, Lydia, then to her children. Mrs. Van
Doren has no issue. Mrs. McDonald has one son and no

other child, and she, with her husband and son, are defend-

ants, but do not contest the complainants' claim.

The trustee holds, as part of the trust fund, fifteen shares

of the capital stock of the New Jersey Railroad and Trans-

portation Company, and* eight shares of the capital stock of

the Philadelphia and Trenton Railroad Company, which

were transferred to him by the executors of Dr. Carnahan,

as part of the third of the residue given to him for Mrs. Van
Doren. They were stocks held by the testator at his death,

and were transferred to the trustee without being sold. On
the eight shares of Philadelphia and Trenton Railroad stock,

extra dividends have been made of four and a half shares of

Camden and Amboy Railroad stock. On the New Jersey

Railroad stock one and a half shares have been paid as an

extra dividend, and the defendant became entitled to sub-

scribe to two shares of new stock at $25 each, being half of

their par value. He retains all the shares received, and has

sold the half share of the Camden and Amboy stock, and

with it paid for the two shares of the new stock of the New
Jersey Railroad, and has sold the half share of the New
Jersey Railroad stock for $34. He thus holds four shares

of Camden and Amboy Railroad stock, three shares of New
Jersey Railroad stock, and $34 in money, in addition to the

shares originally transferred to him as part of the trust fund.
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It is for these that the complainant, Mrs. Van Doren, makes

claim, as part of " the interest, income, and profits" of the

trust fund directed to be paid to her.

The early English decisions held, that in like bequests,

extra dividends, especially if declared and paid in capital

stock, were to be taken as part of the principal, and must be

held by the trustee for the remainder-man, and the income

from them only paid to the life tenant. Brander v. Brander,

4 Ves. 800 ; Paris v. Paris, 10 Ves. 184 ; Witts v. Steere, 13

Ves. 363.

But in Barclay v. Wainewright, 14 Ves. 67, Lord Eldon

threw a doubt over the preceding cases, though more by his

reasoning than by his decision. In that case, he simply held

that a dividend of five per cent., in lieu of the usual dividend

of three and a half per cent., should be held to have been de-

clared out of the common profits, and belonged to the legatee

for life. He, for the first time, alluded to the fact, that such

corporations had a fund consisting of profits made in a course

of years, which might be held to be part of the principal, and

would not, when divided, go to the tenant for life.

Vice-Chancellor Shad well, in Price v. Anderson, 15 Sim.

473, held that a dividend of twelve and a half per cent., de-

clared as dividend out of the profits of the Royal Exchange

Assurance Company, went to the life tenant ; this was a

dividend above the usual dividend of two and a half per

cent, declared at the same time. A bonus of five per cent.,

declared as such by the same company out of their accumu-

lated profits six years before, in 1840, being two years after

the testator's death, had been invested as capital under the

direction of the Vice-Chancellor, so far as appears, without

any controversy. The decision seemed to turn on the point,

that the company had declared it as dividend. The Vice-

Chancellor says :
" The company might have declared, if they

had thought proper so to do, that part of it should be divi-

dend and part capital. But instead of doing so, they have

declared the whole to be dividend, and therefore the tenant

for life is entitled to the whole."
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The same Vice-Chancellor, in Preston v. Melville, 16 Sim,

163, held that the life tenant was entitled to a bonus of one

per cent., declared as a bonus by the Bank of England, out

of the interest and profits, in addition to the half yearly di-

vidend of three and a half per cent, declared at the same

time.

Sir Knight Bruce, two years afterward, in Johnson v.

Johnson, 15 Jur. 714, (5 E. L. & Eq. R. 164,) held that "a

bonus or increased dividend of ten per cent.," in addition to

the usual dividend of five per cent., and declared in these

words, should go to the widow to whom the testator had be-

queathed the income for her life.

Chief Justice Lewis, in Earp's Appeal, 4 Casey (28 Penn.)

368, considered the whole matter fully, and settled the law

in Pennsylvania on this subject in an opinion prepared with

great ability, on what appears to me to be the correct princi-

ples to be applied in all such cases.

The doctrine of that case has been also adopted by the

Supreme Court of the state of New York in two well con-

sidered cases, in which both parts of it were applied. The

whole of the real profits are ordered paid to the tenants for

life ; and that part of the profits declared as dividend, which

was earned before the investment, or in the life of the testa-

tor, was preserved as capital. And the form in which the

dividend was declared, whether of capital stock or in money,

was held immaterial.

The principle upon which these cases are decided I hold

to be the correct one, by which I must be guided in prefer-

ence to the early English decisions. That principle is, that

where trust funds, of which the income, interest, or profits

are given to one person for life, and the principal bequeathed

over upon the death of the life tenant, are invested either by

the trustees, or at the death of the testator, in stock or

shares of an incorporated company, the value of which con-

sists in part of an accumulated surplus or undivided earnings

laid up by the company, as is frequently the case, such

additional value is part of the capital ; that this, as well as
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the par value of the shares, must be kept by the trustee in-

tact for the benefit of the remainder-man ; but the earnings

on such capital, as well as upon the par value of the shares,

belongs to the life tenant. And when an extra dividend is

declared out of the earnings or profits of the company, such

extra dividend belongs to the life tenant, unless part of it was

earnings carried to account of accumulated profits or surplus

earnings at the death of the testator, or at the time of the in-

vestment if made since his death, in which case so much must

be considered as part of the capital.

As the facts do not appear in this case, let it be referred

to a master to ascertain and report what amount of surplus

earnings or accumulated profits each of these two companies

had at the death of the testator, if any, and what amount

each of them had at the filing of this bill. If the per cent,

of accumulated profits held by each at the filing of the bill,

was equal to the per cent, held at death of the testator, the

complainant, Mrs. Van Doren, will be entitled to the whole,

of the extra dividend received by the defendant ; if not, so

much of the extra dividend as will make the original stock

and the present surplus equal to the stock and surplus at the

death of the testator, must be retained ; the excess must be

paid to Mrs. Van Doren.

Davis vs. Davis.

1. Bills must be signed by counsel. Signing the name of counsel is not

a compliance with the rule, either in spirit or letter.

2. A mere allegation that the husband does not " provide his wife with

support," will not entitle her to relief under the tenth section of the di-

vorce act.

3. Threats of extreme cruelty never executed, petty tyranny, and con-

stant alarms by a husband, will not, of themselves, necessarily call for the

interference of the court by divorce a ?nensa e't thoro. Whether they

amount to extreme cruelty depends upon attending circumstances.



MAY TERM, 1868. 181

Davis v. Davis.

This cause was submitted on the pleadings and proofs, no

counsel being employed on either side.

The Chancellor.

No relief could be given in this cause, if the complainant

was entitled to relief, as the bill lacks the important sanction

expressly required by the rules of this court ; it is not signed

by counsel. The solicitor, having first signed his own name

as solicitor and counsel, afterwards, upon discovery of the

mistake, but at what stage of the cause does not appear,

signed, in his own handwriting, the name of a counselor-at-

law to the bill. He—it is presumed by accident—selected

the name of the counsel who either before or afterwards

signed the answer of the defendant. Whether the name of

this counsel was so signed to this bill with his assent or not,

is immaterial ; the words of the rule, and the object and

spirit of the rule, require that the bill should be signed by

counsel—not with the name of counsel. Counsel, before an-

nexing his name to a bill, should have perused it, or been

informed of its contents in such manner as would satisfy him

that he might certify that the bill stated a case on which the

complainant might be entitled to relief, set forth with so

much regard to the essential rules of pleading, and praying

relief in such manner, as to entitle it to the consideration of

the court.

This bill is so defective and inartistically drawn that,

although it is possible to suppose that the solicitor who put

his name to it may have read it first, it is not easy to con-

ceive that any respectable counsel would have signed it after

perusal. It contains no prayer for any special relief, except

that the defendant may set forth and discover whether the

complainant is not entitled to maintenance, separate from

him, out of his estate, and adds the usual general prayer for

other relief. There is nothing whatever in it to show what

relief the complainant or her counsel desires or supposes that

she is entitled to.
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The bill states some acts of cruelty, but does not character-

ize them as extreme cruelty, so as to lay the foundation for a

divorce a mensa et thoro, although one or two of these acts, if

fully proved, are such as, under certain circumstances not here

set forth, the court might adjudge to be the extreme cruelty

that would warrant such divorce. It alleges that the defend-

ant did not provide her with support, but does not allege any

voluntary abandonment, such as might entitle her to relief

under the tenth section of the divorce act.

Three distinct matters are alleged as acts of cruelty : One,

a threat that, while " he would take care to keep clear of

the law, he would devil her to death, if he could not do any-

thing else." The mere threat, if not attempted to be exe-

cuted, which is not alleged, is not, as between these parties,

such extreme cruelty as would warrant a divorce. The

second matter is, that he placed a gun by the head of his

bed, with which she believed he intended to kill her and her

two children by her former husband ; and, upon her remon-

strating with him, he said that " were it not for the law, he

would have killed her and her children, only he knew he

would be hung if he killed them." Such language might

in some cases be extreme cruelty. But if a wife, without

reason or provocation, charged a husband, who from habit

or other cause placed his gun by the head of his bed, with

an intent to murder her and her children, as from the nar-

ration would seem to be the case here, his answer, as set out

in the bill, might be well accounted for, without a charge of

extreme cruelty. The third matter is, that having taken a

malicious hatred towards her and her two children, without

any just cause, he did, by his constant cruelty to them,

" frighten them continually, until they were in danger of

their lives." Comment on this is unnecessary. The bill

also states, generally, that he once refused her money to buy

a loaf of bread, permitted her to work night and day with

her needle, to dress herself and her children, and tortured her

by petty cruelty and open attacks, till further endurance

became impossible.
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But if the bill had been signed by counsel, and had set

forth facts such as would show the complainant entitled to

some relief, yet the proof is not such as would warrant the

interference of the court, either for divorce a mensa et thoro,

or for alimony on the ground of abandonment.

The proof clearly shows that the defendant did not aban-

don her, but that she deserted him, against his advice and

remonstrances. The only acts of cruelty alleged that could

warrant a separation, are denied by him in his answer, and

not sufficiently proved by two witnesses, or anything equiv-

alent to them, to overcome the effect of the answer ; on the

contrary, the effect produced on my mind by the whole mass

of contradictory testimony is, that in the many difficulties

and contentions between them in their married life, the wife

was much more to blame than the husband. Perverseness,

sullenness, silence, and tears, obstinately and wilfully perse-

vered in for weeks and months, for the purpose of provoca-

tion and annoyance, are greater violations of marital duties,

and more clearly acts of extreme cruelty, than harsh and

low epithets, not unusual in their station in life, uttered by

a husband under the excitement of passion, even if accom-

panied by swearing and very improper profanity. The

offence, especially where the wife indulges in like language,

is against good morals and religion, and not against conjugal

duties.

The bill must be dismissed.

Hicks & Hathaway vs. Campbell and others.

1. A bill is not demurrable for multifariousness, which unites several

matters, distinct in themselves, but which together make up the complain-

ants' equity, and are necessary to complete relief; nor, on the ground of

misjoinder of several complainants, where either of them would not be en-

titled to proceed separately for relief without making the others defendants.

2. All parties in interest in the subject matters of a suit, and who are

necessary to the protection of other parties to the suit, are necessary parties.
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3. An unconditional delivery of goods without payment, at a cash sale
k

does not pass the title and bind the sale as to a purchaser upon false and

fraudulent misrepresentations.

4. This court has no discretionary power in the matter of costs upon a

demurrer.

The bill states that, in November, 1864, Whedon & Com-

pany purchased of Hicks & Hathaway, of A. M. Hoyt, of

George B. Powell & Company, of Phare & Thorp, and of

Edwards W. Coleman, five different houses dealing in flour,

in the city of New York, three hundred and seventy-five bar-

rels of flour, seventy-five of which were bought of each of

these houses or firms, on separate bargains with each ; that

the purchase in each case was for cash, and was made

through false and fraudulent representations, and that Whe-

don & Company, in each case, to defraud the vendors, took

possession of the flour without paying for it, and sent it to

the city of Newark, where they pledged the whole three

hundred and seventy-five barrels to the defendant, Charles

G. Campbell, to secure the payment of $1500, advanced to

them by Campbell ; that each of the five vendors replevied

the flour sold by them respectively, in the hands of Camp-

bell, treating the sale as void, on account of the fraud, and

because the terms of each payment had not been complied

with ; that Phare & Thorp and E. W. Coleman brought

their replevins to trial, and in each case a verdict was ren-

dered for Campbell, on the ground that he had advanced the

money in good faith, without notice of any fraud or illegality

on part of Whedon & Company ; that the amount assessed

as the value of the flour replevied in these two suits was

$1800, that this was paid to Campbell, and exceeded the

amount advanced by him, with interest; that Campbell,

having thus been paid the whole amount advanced by him,

has no further claim in equity on the residue, or two hun-

dred and twenty-five barrels, sold by Hicks & Hathaway,

A. M. Hoyt, and Powell & Company, respectively, although

he may, at law, have a defence to these actions of replevin.

Hicks & Hathaway, and A. M. Hoyt, and George B. Powell
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& Company, the complainants, exhibit their bill against

Campbell, and Phare & Thorp, and E. W. Coleman, as de-

fendants, for relief. They admit that Phare & Thorp and

E. "W. Coleman, having in effect paid and discharged the

lien on the whole three hundred and seventy-five barrels of

flour, by the appropriation of their own flour under the judg-

ments in the replevin suits for that purpose, are subrogated

to the lien which Campbell may have had on the flour sold

by the complainants for a pro rata proportion of this advance

;

they tender themselves willing to pay this proportion to Phare

& Thorp and to E. W. Coleman, respectively, and pray that

Campbell and themselves, as plaintiffs, may be perpetually

restrained from any further proceeding in the actions of reple-

vin. Whedon & Company were made parties to the actions

of replevin, but put in no defence, and are not made parties

to the present suit.

Campbell demurred to the bill. The causes of demurrer

specially set forth are multifariousness and misjoinder of com-

plainants. On the argument, it was further insisted, ore tenus,

as a cause of demurrer, that Whedon*& Company were neces-

sary parties, and had not been made defendants.

Mr. McCarter, in support of the demurrer.

Mr. Keasbey, contra.

The Chancellok.

The sales, and the suits in replevin of the three different

sets of complainants, are no doubt separate and distinct mat-

ters, in no wise connected, and neither party has, or can

have, an interest in the sales of, or suits by, the other par-

ties : if there was no other common bond between them to

unite them in this suit, the demurrer would we well taken,

both on the ground of multifariousness and that of misjoinder

of complainants. But they are connected by the fact, that

the lien of Campbell, from which this bill seeks to relieve

them, was a common lien on the flour of each of them, for
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one advance on the whole, and on the flour of the other

defendants. They are in the same situation as the separate

owners of three parcels of land encumbered by the same

mortgage, seeking to redeem: neither can redeem separately

his own parcel without paying the whole mortgage debt,

when, in equity, each ought to pay his share. The obliga-

tion is in both cases a joint one, and the parties so jointly

bound have a right to join in one suit for relief; and the

same reason makes it proper that they should join in one

suit against the defendants, Phare & Thorp and E. "W. Cole-

man, who, in equity, are entitled to be subrogated to the

right of Campbell, and to have a proper share of the lien

paid by the complainants. In this suit, either of the com-

plainants would not be entitled to proceed separately for re-

lief without making both the others defendants as well as

the two who have in effect paid off the lien; the whole

equity of the case could not be adjusted unless they were

before the court. It is, therefore, no misjoinder, if they agree

so to do, that they should come before the court jointly, as

complainants.

Whedon & Company, being parties to the replevin suits,

as well as the bailors of the goods pledged to Campbell, to

whom he is prima facie bound to re-deliver them upon being

re-paid his advance, are necessary parties to the suit. Camp-

bell would not be protected, as against them, if not made

parties.

It was urged on the argument, that the demurrer should

be sustained as wT
ell taken, though the cause assigned might

not be sufficient, because the case set forth in the bill showed

no. equity or ground for relief; that, although it was a sale

for cash, yet, as the goods were delivered unconditionally,

without payment, the title passed, and the sale would not be

held void for non-payment, That may be the law of New
York, where the sale took place. Yet the bill expressly

avers that the purchases were made through false and

fraudulent misrepresentations ; and this, if true, is sufficient
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to avoid the sale, as to the purchaser. The demurrer cannot

be sustained on that ground.

The complainants will be allowed to amend their bill by

making Whedon & Company parties, but it must be on pay-

ment of the costs of the demurrer. The twenty-seventh

section of the chancery act takes away in this case the dis-

cretion under which a different practice prevails in England.

1 Dan. Chan. Prac. 626.

Van Keuren and others vs. McLaughlin and others.*

1. A deed absolute on its face, given to secure the payment of money,

is only a mortgage. And a subsequent parol agreement that the deed

should become absolute upon the payment of a certain sum, will not release

the equity of redemption from the lien of a judgment entered between the

agreement and the payment of the money.

2. An instrument, that by its own provisions or an agreement made at

its execution, conveys property as security for a debt, cannot be converted

into an absolute deed, except by such means as would have been adequate

to convey the absolute estate in the first instance.

3. An equity of redemption is a legal estate, and can be conveyed or re-

leased only by writing.

4. Where the grantee of lands alleged to have been conveyed to him in

fraud of creditors, has a bona fide claim for a large amount, which the con-

veyance was honestly made to secure, and the whole fraud is in a subse-

quent transaction, he will be allowed to retain his priority to the amount

of his debt, and the property will be sold to pay him, in the first place, the

amount of his claim, and next, the amount due judgment creditors.

Argued on final hearing, upon bill, answer, replication and

proofs.

Mr. Weart, for complainants.

Mr. Williamson, for defendants.

* Cited in Phillips v. Hulsizer, 5 O. E. Qr. 314 ; Kline v. McQuckin, 9

C. E. Qr. 416.
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The Chancellor.

The complainants bring this suit to have conveyances

made by the defendant James McLaughlin, to his father,

the defendant Michael McLaughlin, declared void as against

a judgment held by them against James McLaughlin.

The judgment of the complainants was entered on the 23d

day of August, 1866, in the Circuit Court of the county of

Hudson, the county in which the lands in question lie, for

$3288. An execution against lands and goods was issued

upon it, to which a return was made that no goods or lands

of the defendant could be found.

The defendant, James McLaughlin, had, by three deeds,

conveyed all his real estate to his father. Two of these

deeds were dated and acknowledged on the 19th of May,

1866, the third was dated on the 9th of July, and all three

were recorded on the 12th day of July, 1866. The consid-

eration stated in the first deed, was $11,100, and the lands

were subject to three mortgages, amounting to $4250. The

consideration in the second deed was $3200, and the lands

were subject to no mortgage. The consideration of the

third deed was $1800, and the lands were subject to a mort-

gage of $1572. The complainants allege that these deeds

were given by way of mortgage to secure to Michael McLaugh-

lin a debt of about $7000, which James owed his father, and

to indemnify his father from a note of $5000, which D. S.

Gregory had endorsed for James, as surety, and for which

Michael McLaughlin has become responsible, and that they

were made in the form of absolute deeds, to defraud the com-

plainants and his other creditors ; and they ask to have them

set aside, as against their debt, in such manner that they may

be paid by the sale of these lands, after first paying out of the

proceeds the amount really due to Michael McLaughlin, and

the amount for which he was liable on his assumption of the

note endorsed by Gregory.

The defendants, by their answer, admit that the lands in

the first two deeds were conveyed only to secure to tin
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father $7608 due to him from his son, and deny that they

were conveyed for any other purpose, or to indemnify Dudley
S. Gregory, or any one else, for endorsements or otherwise.

But they answer that on the 9th of July, a new agreement

was made, by which the son agreed to convey to the father

another lot of land, and to assign to him a bond and mort-

gage for $2400, and to give up the right to redeem the lands

before conveyed as security; and in consideration of this,

the father agreed to pay the son $5000, and to negotiate for

him a sale of the bond and mortgage. That thereupon the

son conveyed to the father the lot described in the third

deed, and assigned to him the bond and mortgage, and the

deeds were recorded as absolute deeds, on the 12th of July;

and the father, on his part, on the 8th of October, paid to

the son the $5000, and $1800 for which he had sold the

bond and mortgage.

James McLaughlin, on the 22d day of August, 1866, the

day before that on which the judgment was entered, made a

general assignment for the equal benefit of his creditors.

The $5000, and $1800, due from the father to the son, were

not claimed by, or paid to, the general assignee, but were
paid, as above stated, nearly two months after the assign-

ment, by the father to the son, who used no part to pay his

legal debts, but squandered them away.

It is satisfactorily shown that the son owed the father

$7608. It was just to secure to him that amount; and the

conveyances, so far as they are security for that sum, are not

seriously disputed. In fact, the complainants supposed, and
stated in their bill, that these conveyances were also security

for $5000 beyond that amount, for which they supposed the

father had become liable to Mr. Gregory, but this was denied

by the answer, and disproved by the evidence of James
McLaughlin.

The complainants contend, that the property was conveyed
to the father at prices far below its real value ; that this was
done to defraud them and other creditors of the son, and

Vol. iv. m
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whether done for that purpose or not, it did, in fact, defraud

them and defeat the recovery of their debt.

The defendants contend, that the property was not worth

more than $18,000 or $19,000, and that the debt to the

father, with $5822 of encumbrances, and the $5000 paid in

cash, being $18,450, was the fair value. The complainants,

on the other hand, claim that the property was worth $30,000,

and that the parol agreement of the 9th, offering to make

these deeds absolute, and to record them as such, was made

to defraud creditors, so as to enable the father to hold the

lands free from the operation of the judgment and assignment,

and to hold the price for the use of the son, and pay it over

to him.

There is much conflict between the witnesses as to the

value of the land ; those of the complainants place it at about

$30,000, those of the defendants at $18,000 or $19,000. I

have no doubt but that some of the complainants' witnesses

place the value too high, and as little doubt but that those of

the defendants place it too low. It would be mere arbitrary

determination on my part to fix it at $25,000, or any definite

sum, as a mean between the witnesses, but I am satisfied

that the lands, subject to the encumbrances, were worth more

than the $18,450, by a considerable amount—at least equal to

the claim of these complainants.

The circumstances of the case are such that it is impossi-

ble to avoid the conviction that the father knew of the situa-

tion of the son, under which this transfer was made, and

the money paid him. The son was an only child, unmarried,

and lived with his father and mother, by both of whom the

amount of his debt to his father was advanced, in small

sums, at different times, for which no notes were given, and

of which no account appears to have been kept. The parents

appear to have advanced whatever the son asked. James

testifies that his father knew of his embarrassments, but

does not know whether he knew of the judgment of the com-

plainants, or the pendency of their suit, or whether the sum-

mons was served on him, and, in general, manifests or pretends
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an ignorance about his own concerns that is surprising, and

must shake all confidence in the accuracy of his memory, or

the truthfulness of his evidence. The father has not been

sworn. He might, perhaps, have recollected the facts, and

testified to them in a manner which would have commanded
belief. As the case stands, it is impossible not to believe

that the father, on the 9th of July, knew of the claim on

which the complainants' judgment was obtained, and, per-

haps, of the pendency of the suit; that he knew of the

making of the assignment, and of the entry of the judgment,

at or soon after their respective dates ; that, with this knowl-

edge, he took the conveyance of the property, and retained

the price in his hands for the use of his son, knowing that

this would defeat the claims of creditors and enable his son to

•delay them and put them at defiance, and although his object

may not have been directly to defraud the creditors, he per-

mitted himself to be made a tool for that purpose, under cir-

cumstances which should have opened his eyes to his true

position. I feel compelled to conclude, that while the transac-

tion of May was for the honest purpose of securing his father

a fair debt, that of the 9th of July was done by James
McLaughlin to delay and defraud his creditors, under cir-

cumstances that must affect his father with knowledge of his

object, and its effect upon his creditors.

But if the circumstances of this case did not show suffi-

cient to substantiate, as to Michael McLaughlin, fraud

in the purchase, as against creditors, yet the two deeds of

M#y 19th cannot have had any effect beyond that for which
they were made and delivered, as admitted in the answer,

that is as security for the debt due from James to his father,

of $7608. The bill charges, and the answer in response

expressly says, that " the said conveyances were made to

secure the said Michael what the said James owed him,"

and denies " that the said conveyances were made upon any
other consideration, or for any other purpose, intent, or ob-

ject." And it states that, on the 9th of July, an agreement

was made that the deeds should become absolute, and that
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Michael should pay James $5000, which was not paid until

the 8th of October ensuing.

From this it is clear, that these deeds were delivered by

way of security only, and were nothing but mortgages. It

is well settled, that a deed absolute on its face, given to

secure the payment of money, is only a mortgage. The act

to register mortgages expressly declares, that where it ap-

pears by writing that a deed absolute on its face was in-

tended by way of mortgage, it shall be considered as a

mortgage, and registered as such. And in this case, these

two deeds must be regarded as mortgages, and subject to

the rules applying to mortgages, which are so by the terms

of the instruments themselves. James McLaughlin had,

until the 9th of July, the right to redeem his lands by pay-

ing off these mortgages ; he could give subsequent mort-

gages, so as to bind the property, and judgments against

him would be a lien upon his estate in the lands. That estate

was an equity of redemption. The question then comes up,

whether the parol agreement made on that day, that these

deeds should be absolute, and that he should be paid $5000

as the consideration of that agreement, would be sufficient

to release the equity of redemption, and relieve the land from

the lien of the judgment of the complainants entered between

the agreement and the payment of the money.

The rule in equity is, " once a mortgage, always a mort-

gage ; " and an instrument that, by its own provisions or an

agreement made at its execution, conveys property as secu-

rity for a debt, cannot be converted into an absolute deed,

except by such means as would have been adequate to con-

vey the absolute estate in the first instance. And, besides

this wise and well settled doctrine of the equity courts, the

statute of frauds would prevent a clear and valid legal estate,

such as the equity of redemption, from being conveyed or

released, except by writing. And if there is any case that

calls more than another upon the courts to insist upon the

salutary provisions of this useful statute being enforced, it is

the case of the release of an equity of redemption.
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In the case before the court, there was an equity of re-

demption worth at least $5000, and I have no doubt double

that sum. After a judgment was obtained that would be a

lien upon it, a payment was made to the judgment debtor,

said to be by virtue of a parol agreement made before the

judgment, by which the land was released from the judgment.

In this case, the agreement is proved only by the oath of the

debtor ; for, as to this, the answer is not responsive ; and

this witness, judging from his conduct as disclosed in' the

cause, and the residue of his own testimony, is one upon

whom little reliance can be placed. I fear a doctrine that

permitted this, would open a door for more frauds and per-

juries than have been shut out by the other provisions of

that statute.

In a case like this, where the grantee of the land has a

bona fide claim for a large amount which the conveyance was

honestly made to secure, and the whole fraud is in the sub-

sequent transaction, the grantee will be allowed to retain his

priority, to the amount of his debt, aud the property will be

sold by order of. the court, to pay him, in the first place, the

amount of his claim, and next, the complainants the amount

due on their judgment, with interest and costs. This pro-

ceeding is based upon the principle and practice established

by this court in the cases of Beeckman v. Montgomery, 1

McCarter 106; Smith v. Vreeland, 1 C. E. Green 198; Bel-

ford v. Crane, Ibid. 265. And also in the courts of New
York. Boyd v. Dunlap, 1 «/". O. R. 478.*

CONDIT VS. BLACKWELL

The records in public offices of other states, of matters which are not

judicial proceedings, may be proved by a sworn copy, or by certificate,

according to the act of congress
;
but when received, their effect is the same

as in the state of which they are records ; that effect must be shown by

proving the law of"such state upon the subject ; it cannot be presumed.

*Decree reversed, on the ground that the assignee was not made a party

to the bill. 6 C. E. Gr. 379.
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This cause was argued on final heariug, upon bill, answer,

replication, and proofs.

Mr. Condit and Mr. Mc Carter, for complainant.

Mr. Blake and Mr. C. Parker, for defendant.

The Chancellor.

The complainant seeks to have a deed given by him to

the defendant, for a house and lot in Orange, set aside, and

the property conveyed back to him, on account of fraud in

the bargain and consideration. The conveyance was made

to the defendant in exchange for 2550 acres of land, in the

state of Wisconsin, to which defendant claimed to have title

by tax sales and deeds thereon. The. deeds for exchange

were both dated on the 17th day of June, 1865. The con-

sideration in the deed to the defendant was $6500; it con-

tained full covenants, subject to a mortgage of $2500. The

consideration in the deed to the complainant was $100, and

the covenant was only a warranty against the grantor, and

all claiming under him. The fraud alleged is, that the

complainant employed the defendant, who was a broker for

the sale of real estate, to sell his Orange house and lot ; that

defendant proposed to him to exchange this property for

lands in Wisconsin, which he represented were held by a

Mr. Howell, of Cincinnati, by titles under tax sales, whom
defendant represented as anxious to dispose of them for

eastern property ; that defendant represented to the com-

plainant that he had been a practicing lawyer in Wisconsin,,

and was the agent and attorney of Howell, and was conver-

sant with the title to these lands ; that they were entirely

free from encumbrances, and that the taxes thereon were

paid up to the year 1865; that, although held under a title

by sale for taxes, such title was as good as any other ; that

complainant would have no difficulty in disposing of them

on account of the nature of the title, and that such title was-

as good as a fee or a patent from the state of Wisconsin.
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The bill further alleges, that complainant did not know

that the title to these lands was held by Blackwell until the

execution of the deed by him, when Blackwell explained that

fact by saying that he held the title as trustee for Howell,

and had no interest therein, and complainant finished the

ex-change in ignorance that defendant was interested in the

lands or the transaction, and supposing that defendant was

acting as his agent, and placing full confidence in him on that

account.

The injury complained of is, that upon an examination of

the title, the complainant found that no taxes had been paid

on these lands since 1857 ; that the title had never been in

Howell, but had been always held by Blackwell for his own

use ; that there was $800 of unpaid taxes accrued since the

tax sale; that 1500 acres had been redeemed by persons en-

titled to redeem ; that to these Blackwell had no title what-

ever at the conveyance by him, and that, as to the residue,

the title conveyed by Blackwell was of no value, by reason

of the non-payment of taxes, and the right of redemption in

the greater part vested in other parties, and that the title

conveyed to Condit was not as good as a fee or a patent from

the state of Wisconsin, but utterly valueless.

The complainant alleges that he took the title only on

account of the confidence placed by him in Blackwell and

his statements, and if he had known the facts and the nature

and value of a tax title, he would not have conveyed his

house and lot in exchange for these lands.

The answer of the defendant fully denies all the allega-

tions of the bill as to the representations on which the fraud

is charged. It denies that he ever represented that Howell

owned these lands, or any part of them, and says, on the

contrary, that he told complainant that they belonged to him,

from the beginning of the negotiations. It denies that he

ever told complainant that a tax title, or the title to these

lands, was as good as a fee or a patent from Wisconsin, and

says that he truly and fully explained to him the nature of

a tax title by the laws of Wisconsin, leaving him to decide
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upon the sufficiency of it, and distinctly stated that the title

might be contested by the former owners. It denies that he

stated that complainant would have no difficulty of disposing

of the lands on account of the title. It denies that he stated

to Condit that the taxes were all paid, and says that he ex-

pressly stated to Condit that the taxes were not all paid

;

that he had not paid them, and did not know what amount

would be required to pay them.

These responsive statements in the answer are not contra-

dicted by any witness, except the complainant, and his evi-

dence is not supported by any facts or circumstances proved

which would be equal to another witness, or on which,

standing alone, any one of these charges could be considered

as proved, sufficiently to found an adjudication or decree

upon it. The fact that Blackwell afterwards represented

these lands, in bargaining with another party, as free from

taxes, even if fully proved, does not tend to support the alle-

gation that he so represented the fact to Condit.

To entitle the complainant to relief, either on the ground

of actual fraud by positive misrepresentations, or on the

ground of legal fraud in not fully disclosing to him, while

acting as his agent, all the real objections and difficulties as

to the title, it is essential that there should be proof that the

title conveyed to the complainant failed or was defective, as

alleged in the bill. This is not admitted by the answer, and

the burthen of proof is upon the complainant. These de-

fects must be tested by the law of Wisconsin. The laws of

Wisconsin are not, in fact or by theory of law, known to the

courts of this state, and must be proved, either by experts,

counsel learned in the law of that state, or copies of its

statute, with the decisions of its courts thereon. In this

case, the testimony of Blackwell, although not perhaps suffi-

cient as that of a counselor of that state, must be received,

as against him ; it is the evidence of the defendant himself,

admitted without objection. Besides this testimony, the

official printed copy of the statutes of 1854, and of the

revised statutes of 1858, were offered and read without ob-
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jection, and received by the court. Beyond these, we do not

know, in this cause, the laws of Wisconsin. The tax law in

the revised statutes of 1858, Blackwell testifies, was repealed

the next year, or soon after its passage, and the former laws

substantially, or in the main substantially, re-enacted in its

place—a fact which would seem to be supported by the docu-

ments offered by the complainant as copies of records in the

office of the treasurer and the clerk of the supervisors of the

county of Vernon, in which the lands lie, which are entirely

invalid and illegal from and including the year 1859, if the

tax law of 1858 was in force. By that law no lands could

be sold until three years after the taxes became due; by

these documents, in each year the lands were sold for the

taxes of the previous year.

These county records are not proved by exemplification ac-

cording to the act of Congress, but are sufficiently proved by

sworn copies. They are declared by the act of Congress, to

have the same effect when proved, as they would have in

the state of which they are the public records. By the Re-

vised Statutes of Wisconsin of 1858, chap. 18, § 178, the

records and entries in the books of the county treasurer and

the clerk of the supervisors, made in pursuance of the pro-

visions of that chapter, are declared to be prima facie evi-

dence of the facts therein stated. But the records and en-

tries, of which copies are offered in this case, are clearly not

made under the provisions of that chapter, as observed above.

Besides this provision, there is nothing in any law of that

state, in the acts before me, or as proved by Blackwell, to

show what is the effect of these entries when offered in evi-

dence in Wisconsin. Without some positive provision of

law, the entry, by any officer, opposite the lands in a tax

list, of the words "deeded to A B," or "redeemed by C
D," could not be taken as evidence of the fact. The law

may require, as the act of 1854 did, that the deed should be

in a prescribed form, or as the act of 1858 did, that the cer-

tificate of redemption should not be valid until countersigned

by the county treasurer, and entered on his record. These
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short entries would not show how these requirements were

complied with. The whole evidence offered in this case, to

show that any of the lands in the deed to the complainant

have been redeemed or re-sold for taxes since 1857, consists

in copies of such records. They are not evidence by the

law of New Jersey, and we do not know if they, or the

records of which they are copies, would be by the laws of

Wisconsin. And there is no other evidence that the taxes

have been assessed on any of these lands since 1857. The
presumption is great that such assessments have been made,

but they may not be legal, or not sufficient to encumber these

lands or to affect the title.

But it is contended that some, if not all, of these tax deeds

are defective. The act of 1854 prescribes a form of deed

[chap. 66, § 3). In these deeds the words "as the fact is,"

which are in two places in the prescribed form, are omitted.

That omission has been held by the Supreme Court of Wis-

consin to render the deed void. Lain v. Cook, 15 Wis. 446;

Lain v. Shcpardson, 18 Wis. 59 ; Wakeley v. Mohr, Ibid. 321.

But the act of 1854 is repealed by the general repealing

act of 1858 (Rev. Stat, chap. 191, § 1,) and by the tax act

of that year, (Rev. Stat., chap. 18,) by implication, and al-

though section one hundred and fifty-three retains in force

the then existing laws as to the conveyance and redemption

of lands before sold for taxes, yet as that act seems to have

been repealed in 1859, and these deeds were not given until

1862, and there is not in evidence any subsequent act, these

deeds cannot here be held void on that account. The ground

on which like cases were held void, was a very technical

one, and very doubtful, and though I concur in (and would

be bound by it if I did not) the conclusion at which the

courts, with hesitation, but with sound reasoning, arrived,

I am not prepared to presume that the new act of 1859 con-

tained precisely the same requisitions, from the vague evi-

dence of Blackwell as to the re-enactment of the old laws.

Therefore, nothing appears here by which these deeds can be

considered void.
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Besides, there is no evidence or pretence that Blackwell,

at the time of this exchange, knew of these decisions. The

first made in 1862, and published in 1865, being after he

had left the state. As he gave no warranty of title, except

as against himself, and those claiming under him, he cannot

be liable for such defect, except on the ground of actual fraud.

This view of the case will make it unnecessary for me to

consider the question raised and pressed with great ability

and learning by the counsel of the complainant, whether

Blackwell, being the agent of the complainant for the sale of

his property to the time of the bargain for exchange, did not

stand in such a fiduciary relation to him as required him to

disclose and lay before him fully, to the extent of his own

knowledge, every difficulty, doubt, and imperfection existing

as to the title of the property conveyed to him. As the case

is before me, the complainant is not entitled to relief.*

Cooper vs. The Chester Railroad Company.

1. The eighth section of the charter of the Chester Eailroad Company

provides, that after the commissioners have filed their report assessing the

value of land for the road, and damages, an application for an appeal shall

not prevent the company from taking such land. Then follows the pro-

viso, " that in no case whatever shall said company enter upon, or take

possession of, any lands for constructing said railroad, until they shall

have paid to the party or parties entitled to receive the same, the amount

assessed by commissioners, if not appealed from ; or, if the same is appealed

from, then the amount which shall be found hy the jury by whom the

issue shall be tried ; but in case the party entitled to receive the amount

assessed (in case there shall be no appeal,) shall refuse, upon tender thereof

being made, to receive the same, then the payment of the amount into the

Circuit Court of the county wherein the said lands lie, shall be deemed a

valid and legal payment." The complainant has appealed from the report,

and filed his bill to restrain the defendants, who have taken possession and

* Decree reversed, 7 C. E. Or. 481.
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commenced work upon the land, from continuing their operations until the

determination of the appeal. Held—that the defendants, having made a

tender and deposit, according to the provisions of their charter, and having

lawfully entered upon, and taken possession of the land, they could not

be restrained from constructing their road.

2. The provision of the charter and of the constitution, prohibiting the

taking of land without compensation first made, has no application to this

On rule to show cause why injunction should not issue.

Mr. Forsyth, in support of the rule.

Mr. Keasbey, contra.

The Chancellor.

The defendants located their road over the land of the

complainant, in the county of Morris, had the value and

damages assessed by commissioners appointed according to

their charter, filed the report, tendered the amount, and,

upon his refusal to accept, paid it into court, and then en-

tered upon the land. These proceedings were alleged on

the argument, and are not denied in the bill/or alleged to

be defective or illegal, and if not denied by the complainant

on this application, must be assumed to have been had, as

alleged. Upon this, the complainant filed his appeal to the

Circuit Court of the county of Morris, and gave due notice

of it to the defendants, who, after this, continued in posses-

sion of the land, and continued their excavations and con-

struction upon it. The only question is, whether by

defendants' charter, the filing of the appeal suspends their

right to go on with their work until the determination of

the appeal, and the payment of the amount found by the jury.

The eighth section of the charter is somewhat obscure, on

account of evident mistakes in the draft or copying, or in

making amendments to it. It was pretty clearly intended

to provide against the work being obstructed or delayed by

an appeal ; it expressly provides, that the application for an
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appeal " shall not prevent the company from taking the said

lands upon filing the aforesaid report." Yet it immediately

adds, "Provided, that in no case whatever shall said com-

pany enter upon, or take possession of/any lands for con-

structing said railroad, until they shall have paid to the

party or parties entitled to receive the same the amount as-

sessed by commissioners, if not appealed from ; or, if the

same is appealed from, then the amount which shall be

found by the jury by whom the issue shall be tried ; but in

case the party entitled to receive the amount assessed (in

case there shall be no appeal,) shall refuse, upon tender

thereof being made, to receive the same, then the payment

of the amount into the Circuit Court of the county wherein

the said lands lie, shall be deemed a valid and legal pay-

ment." I have left out disjointed, unintelligible sentences

relating to the tender of the amount found by the jury, as

having no application to this case. The provisions in case

of refusal clearly apply to a refusal of the amount assessed

by the commissioners ; they were probably intended to

apply to the amount found by the jury as well, but the de-

ficiency—defect of expression—is so great, in connection

with that, as to deprive the provision of all force in that case.

Had the tender, deposit, and entry been made after the

appeal, there would be great doubt whether the strong words

of the proviso would not have prevented the company from

entering and taking possession until after the determination

of the appeal, and payment of the amount found.

But, as it is, the entry and taking possession by the de-

fendants at the time it was done was lawful, and this court

will not interfere with their proceeding to build their road

on property lawfully in their possession. The provision in

the charter, as well as that in the constitution, only provides

against taking or entering upon property, until compensation

shall have been first made.

The injunction must be denied, and the bill dismissed.
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Suffern & Galloway vs. Butler & Butler.

1. The omission to read an instrument to an illiterate marksman, renders

the certificate of acknowledgment of no value as proof, where the dispute

is whether the paper so certified is the paper that was actually read, or

whether it was correctly read to the party executing it.

2. Ordinarily, the burthen of proof is upon a party impeaching his own

deed, to show that it is not his deed after it is formally proved. But where

it appears beyond doubt that the grantors are illiterate marksmen, and

that the deed was read to them by the grantee himself, and by him only,

the burthen of proof is shifted.

3. A court of equity will not lend its aid to enforce an unjust and un-

conscionable bargain, even if its due execution-be clearly proved.

4. The assignee of a lease will not be aided in enforcing its performance

where his assignor has failed, on his part, to perform the material part, and

the assignee has notice of such failure.

Argued on pleadings and proofs.

Mr. Ransom and Mr. Wortendyke, for complainants.

Mr. A. S. Pennington, (with whom was Mr. Van Blarcom)

for defendants.

The bill is filed : 1st, to quiet the title of complainants,

that is to establish their right, and is to some extent in the

nature of a bill for specific performance. 2d, for injunction.

The defendants deny that they ever made any such contract.

The contract is of a character that courts will not aid if

they can help it. It is on its face, a contract by which no

money is to be paid to the defendants, only a royalty.

Defendants held two hundred and eighty acres of land,

whose great value consisted in a mine or mines. If the

mine should turn out to be a good one, the grantees, Wan-

maker & Hussey, would make a great profit. If not, they

would only lose the money to be laid out to demonstrate its

value.

Wanmaker went to defendants to get from them a contract
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by which he and Hussey could get their rights to the mine.

He pretended they would build a furnace and a railroad up

•to the mine, and, no doubt, made great promises. But they

intended to deceive defendants, who were ignorant men who

could neither read nor write. Wanmaker pretended to be

a great friend, and they placed implicit confidence in him.

He proposed the matter to them. He then went to the

mountain where they lived. He did not take anybody

with him who could see fair play—no one but his son. The

matter was then so arranged that the defendants could be

imposed upon, if Wanmaker wished to do so.

The Court of Chancery protects all persons who are liable

to imposition, such as infants, married women, expectant

heirs, seamen, drunkards, and ignorant persons, who could

neither read nor write.

A man who cannot read is entirely at the mercy of a

scheming person. In such a case, the Court of Chancery

will scrutinize the contract, so as to see whether, from the

face of the contract, it is such a contract as Wanmaker ought

to have made with these ignorant men, or not. If it shall

appear to be unjust or unconscionable, a Court of Chancery

will not aid the complainants, but leave them to their action

at law, if they have any.

What was the contract ? According to Wanmaker's own

evidence, it was a lease for forty years. But the contract

here sought to be enforced is a perpetual grant or right to

enter, prospect, and work the mine. We deny this part of

the contract. It is not the contract agreed upon, as Wan-

maker states.

The contract on the part of the grantees binds only the

" heirs, executors, administrators, and assigns," but not the

grantees. Could this have been a part of the contract to

which the Butlers agreed ? Could Wanmaker have informed

the Butlers they were to have no money until they, Wan-

maker & Hussey, were dead, and would the Butlers have

agreed to it f
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The covenant does not bind the grantees to work at the

mine, or to open it at all—only to commence within forty

years. Would the Butlers, if informed of this, have agree'd

to it, and could Wanmaker have conscientiously asked it? If

this had been so, the mine would have been locked up, or in

no way available to the Butlers for forty years, without any

conceivable profit to them for all that time. Would it not

have put them in the power of Wanmaker & Hussey for

forty years ? There would have been no royalty.

The contract is signed by the Butlers, but not by Wan-
maker & Hussey. This shows

r

that Wanmaker & Hussey

did not intend to bind themselves to anything. They

were not aware that they might be bound by such an agree-

ment; but it shows the intent. Could we sue for royalty if

they did not sign, especially if they should sell to a bankrupt ?

The objection of not being signed by the purchaser, has

been often overruled ; but it may be taken as an ingredient

to add weight to other objections. 3 Swanst. 435.

Is this contract such a one as the Court of Chancery ought

to aid if there was no denial of its being the true contract?

We contend that this class of contracts is always suspi-

cious. They are attempts to get great profits out of the

ignorant or unwary. They are contracts such as are gene-

rally made under pretences of great friendship, and for the

benefit of the party, but really to make money out of them.

What was the effect of this contract ? It was to prevent

the Butlers from ever selling their property without the

consent of Wanmaker & Hussey ; it was to put a perpetual

lien on the property. Can any man believe that the Butlers

would ever make such a bargain knowingly f They might

sign such a paper, but never, if they knew the contents.

They could not sell the property. They could get nothing

if the mine should be worked during the life of Wanmaker
& Hussey, and they had no covenant binding them to work

the mine. And did Butler understand the words " net pro-

fits?" Ignorant men do not.
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Here, then, is an unconscionable contract, which is fraudu-

lent on 'its face, and which the court is bound to notice.

Fraud may be apparent from the intrinsic nature and sub-

ject of the bargain itself, such as no man in his senses, and

not under delusion, would make, dn the one hand, and as no

honest and fair man would accept, on the other, which are

inequitable and unconscientious bargains, and of such, even

the common law has taken notice. Chesterfield v. Janssen, 2

Ves., sen., 155.
,

There is always fraud presumed or inferred from the cir-

cumstances and conditions of the parties contracting—weak-

ness on the one side, usury on the other, or extortion, or ad-

vantage taken of that weakness. Ibid. 157.

The doctrine is settled, that in setting aside contracts on

account of inadequate consideration, the ground is fraud

arising from gross inequality. Unless the inadequacy does

of itself, ex evidentia rerum, prove fraud, the rule is, that

inadequacy of itself has not the weight suggested. If, indeed,

advantage be taken, on either side, of the ignorance or dis-

tress of the other, it affords a new and distinct ground, and a

very great inadequacy may form a presumption of oppression.

Osgood v. Franklin, 2 Johns. C. R. 24.

Fraud may be presumed from the circumstances and con-

dition of the parties contracting; and this goes further than

the rule of law, which is, that it must be proved, not pre-

sumed. 1 Story's Eq. Jur., § 188.

When there are other ingredients in the case, of a suspi-

cious nature, or peculiar relations between the parties, gross

inadequacy of price must necessarily furnish the most vehe-

ment presumption offraud. The peculiar relation here is that

of Wanmaker's being a pretended friend^and that he said he

was working for the Butlers, and they were ignorant of busi-

ness, and could not read or write.

It is not necessary for us to show absolute fraud ;
construc-

tive fraud is enough, or even a mistake of Wanmaker.

It appears that Wanmaker says the lease was to be for

forty years. The defendants and all the family then present

Vol. iv. N
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understood the agreement to be a lease for two years, with a

right for Wanmaker & Hussey to pay the $10,000 in two

years, or give up the lease; or for the Butlers to accept the

royalty at the end of two years, or not. That the family did

not mean to give an absolute deed in fee, or a lease for forty

years, is very clear; they all agree in this. Then I take this

position : that if there is no fraud in the case, if there was

a serious misunderstanding—honest it may be—the agreement

cannot be enforced, as against anybody, especially against the

parties who could not read or write.

It takes two to make a bargain. It is no bargain. If it

was, then an ignorant man would always be at the mercy of

a cunning, unscrupulous man. 1 Story's Eq. Jur., § 770.

As to the agreement being in writing.

Where there is a written contract, all antecedent proposi-

tions, negotations, and parol interlocutions on the same sub-

ject, are to be deemed merged in such contract. 1 Sto?°y's

Eq. Jur., § 160.

A memorandum in writing, to be valid, must contain the

essential terms of the contract, expressed with such clearness

and certainty that they may be understood from the writing

itself, or to some other paper to which it refers, without the

necessity of resorting to parol proof. Parkhurst v. Van Cort-

landt, 1 Johns. C. R 274.

The uncertainty of the terms of the agreement is then, of

itself, an insuperable objection to the specific execution sought

by the bill.

The Butlers did not mean to make the contract as drawn.

They were indignant when they heard what the paper con-

tained. They said ^it was not the agreement they had made,

and said, as people would say who are so imposed upon, that

it was a forgery. Wanmaker, when they said so to him,

did not say to them that that was the agreement they had

made.

Then, if the contract made was not truly set out in the

papers, it cannot be enforced, either at law or in equity.
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The Chancellor.

The complainants claim the right to mine and take away

iron ore from the lands of the defendants, in the county of

Bergen. The defendants are in possession of the lands, deny

the right of the complainants, and forbid and prevent them

from entering and taking ore. The object of the bill is, to

establish the right claimed by the complainants, and to

restrain the defendants perpetually from interfering with, or

obstructing its exercise.

The complainants found their claim on an instrument

which they term a mining lease, and which they allege was

made by the defendants on the 31st day of October, 1863, to

J. S. Wanmaker and C. Hussey, who, on the 18th of March,

1866, assigned and conveyed all their rights, by virtue of

said lease, to the complainants.

The defendants deny the execution of the lease, or instru-

ment called a lease, under which complainants claim. They

deny that they signed the paper set out and produced as the

lease, and say, if they did make the marks in their names

affixed to this paper, that the contents of the paper were

fraudulently misread to them by Wanmaker, at its execution,

they being illiterate and unable to read.

This question forms the main controversy in the case.

This instrument called a "lease" in the pleadings and by a

printed title on its back, and a " mining lease," by a printed

caption on its face, is a perpetual grant in fee, of the right to

enter and take the ore and minerals on the premises. Its

operative words are, " grant and convey f the consideration

is $1, and the covenants therein; the grant is to "the party

of the second part, their heirs, executors, administrators,

and assigns." The estate granted is the right to enter upon

the lands described (a tract of two hundred and eighty-

eight acres,) for the purpose of searching for mineral and

fossil substances, and of conducting mining and quarrying

operations to any extent they may deem advisable. The

covenants are, to pay to the party of the first part ten per
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cent, of the net profits of the minerals and ores, if any shall

be found ; and it has in it an express proviso, that if no

mineral or fossil substance be mined or quarried within forty

years from the date, then those presents should be void.

This instrument, drawn by filling a printed blank, is signed

with the names of the defendants, in which marks are made,

and to which seals are affixed over written scrolls, and the

sealing and delivery represented as attested by Gloravina

L. Butler, a sister of the defendants, and by Edward L.

Wanmaker, a son of J. S. Wanmaker, one of the grantees.

It is all on the first page of the sheet, and all the written

part, except the two crosses for marks and the names of the

subscribing witnesses, are in the handwriting of J. S. Wan-
maker.

On the third page of this document is an agreement of

the same date, between the defendants, of the first part, and

Wanmaker & Hussey, of the second part, by which it is

agreed that the party of the second part shall pay to the

party of the first part, in two years from the date, $10,000,

in lieu of the " ten per cent, agreed upon in said lease f
and that then the party of the first part shall convey to

them, their heirs and assigns, the lands described in the

lease. This agreement, wholly in writing, is, on its face,

executed by the defendants by their marks and seals, the

seals put on over written scrolls, and by Wanmaker & Hus-

sey, under their hands and seals. The names of the two

subscribing witnesses, being the same as to the grant, are

signed at the foot, on the left hand side, opposite the names

of the defendants, but without any attestation clause ; and

to a special clause of attestation—" witness, as to Wanmaker

and Hussey"—written under the names of these witnesses,

is subscribed the name of Garret H. Van Horn. On the

fourth page, or back of the instrument, is endorsed a certifi-

cate of acknowledgment, dated November 14th, 1863, and

signed by Garret H. Van Horn, who was a commissioner of

deeds for Bergen county ; it certifies that he made known to

the defendants the contents of the within indenture of lease,
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and that they acknowledged the execution of it. If the ac-

knowledgments were of any value, it might be a question to

which of the two writings it would apply, as both begin with

the words "this indenture," and neither is a lease. But

Van Horn and the other witnesses testify that he never read

to the defendants either of these papers, or made them ac-

quainted with the contents, and that he omitted to do so

upon the suggestion of Wanmaker that he had read the

paper to them, to which they assented by a nod. The omis-

sion of this positive requisition of the statute, especially in

the case of illiterate marksmen, renders the certificate of no

value as proof in this case, where the whole dispute is whether

this is the paper read, or whether it was correctly read to the

defendants.

The signature of Van Horn to the acknowledgment and

the attestation enables him to identify the paper ; and his

testimony that the defendants put their fingers on the seals,

and acknowledged th'em as their seals, relieves the instru-

ment from a difficulty raised by the evidence and the written

scrolls under the seals, making it probable that there were

no seals to it at its execution—a fact that would make it void

as a grant.

From the confused and obscure language of the last paper,

a doubt might well arise whether there was not a mistake in

drawing it, by omitting the word " if" before the agreement

that " the party of the second part shall pay," so as to make

it an unilateral contract that the defendants should convey

if Wanmaker & Hussey paid, leaving to them the option of

paying. But the fact that Wanmaker & Hussey signed this

contract fourteen days after its execution by the other par-

ties, and that Hussey, who was not present at the execution

by the Butlers, was then present, as if for that purpose,

clearly outweighs all inferences to be drawn from the want

of order in the structure of a contract, which contains a

positive agreement to pay. And it may be inferred that

the instrument was not completed or delivered, and was not
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intended to be so considered, until it was executed by Wan-
maker & Hussey.

At the alleged signing of these two documents by the de-

fendants, besides the defendants and J. S. Wanmaker, there

was present Edward S. Wanmaker, the son of James S.

Wanmaker, and Jeremiah, James, and Thomas, the three

brothers of the defendants, and Gloravinia Butler, their

sister, all of whom have been sworn as witnesses ; also their

mother, Polly Butler, who has not been sworn. James S.

Wanmaker and his son, Edward, testify that Edward was

present at the reading of the papers. The six Butlers all

testify that Edward was not present, but had stepped out

of the room to see to his horse, which had become restive,

and that he was called in after the reading to witness the

execution. The two Wanmakers testify that the paper

called the lease was executed before the agreement for sale

was agreed upon or drawn. The six Butlers testify that the

whole matter was agreed upon and put in writing before

anything was executed by them, and that the paper executed

by them was one agreement, and was signed by each of them

at one time, and but once. The two Wanmakers swear that

the papers were correctly read as they are now produced.

The six Butlers testify that the paper read to them did not

contain any term of forty years, that its purport was to

lease the rights for ten per cent. ; and it provided that if, at

the end of two years, they were dissatisfied with the ten per

cent., Wanmaker & Hussey must pay $10,000 for the land,

or give up the lease. Gloravinia Butler testifies that her

signatures as subscribing witness to both these instruments

are not in her handwriting, but are good counterfeits or

imitations of it, and that she never writes her name Glora-

vina, as there written, but Gloravinia. In this she is sus-

tained by a number of documents offered in evidence by both

sides, signed by her. As her handwriting is not that of an

illiterate person, it is difficult to conceive that she can be

mistaken in this. She may swear falsely, but this assump-

tion would seem to involve a plan premeditated at the execu-
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tion. Other papers signed by her on that day have her

name spelled correctly.

It is possible that the sister and five brothers may have

conspired to commit perjury, to aid the defendants in this

suit. The amount involved is, or may appear to them, to be

great. But, on the other hand, Wanmaker and his son may

have combined to screen him from a charge that involves

forgery, or a charge in moral turpitude as base as forgery

—

the false reading of papers to be signed by ignorant persons,

> who had confidence in his integrity. It would present great

temptation to him, and almost as great to his son.

The Butlers are said to be ignorant, and the evidence

shows that they are both ignorant and weak in intellect, and

the consciousness of this would perhaps make them more

inclined to combine together for mutual protection against

persons of more knowledge and sagacity, whom they might

suspect of taking advantage of their ignorance. And, in

this case, they had been informed that Wanmaker had

boasted that he could do what he pleased with them, on ac-

count of their ignorance. For the purpose now under con-

sideration, it is of no consequence whether the report which

came to them was true or false. On the other hand, Wan-

maker, although his character, or even reputation, may not

be aifected by any evidence in the case, presents himself in

the light of a mere speculator in the property of others; he

was using his character for intelligence and fairness among

his more ignorant neighbors, to obtain contracts for, or grants

of rights in their lands from them, to sell to adventurers for

profit, without any design of working the mines, or using

the rights obtained, himself. By the confidence reposed in

him, he obtained grants which the strangers to whom he sold

them could not have obtained, and with less vigilance as to

the terms and purport of the papers, than would have been

exhibited towards strangers—a strong inducement, both to

him and his son, to say, and perhaps to believe, that he had

not done anything in breach of that confidence.

In this situation, it is very difficult to determine to which
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set of witnesses to give credit. The weight of testimony, so

far as the number of witnesses is concerned, is on the part

of the defendants. And these six witnesses have nothing

brought against them to impeach their character for integ-

rity, except the considerations which I have above stated,

which are at least not more weighty than those against the

two witnesses of the complainants. Ordinarily, the burthen

of proof is upon a party impeaching his own deed, or what

purports to be such, to show that it is not his deed, after it

is formally proved. But here it appears beyond doubt,

that the defendants are illiterate marksmen ; that the deed

was read to them by the grantee himself, and by him only.

This proof shifts the burthen the other way. The reading of

a deed to or by the grantor, which is one of the requisites of

a good deed, will be presumed where he can read; but

where it appears that he cannot read, it must be proved.

Yet, I am not willing to believe that the names of the de-

fendants were forged to this deed, or that it was wilfully

and fraudulently misread to them, or that Wanamaker and

his son have deliberately perjured themselves, though I can-

not help believing that they, as well as the Butlers, are, in

many things, mistaken.

The conclusion cannot be avoided, that the defendants ex-

ecuted these papers under the impression produced by Wan-
maker, that it was a lease of the minerals or mining rights

in their lands, with full license to dig and explore, at a rent

or seigniorage of ten per cent, of the profits, with the privi-

lege, at the end of two years, of demanding $10,000 for the

fee, and, if that was not paid, to put an end to the lease. I

am satisfied that the whole paper, or both parts, were writ-

ten before either part was signed, and that they were read

as one instrument and executed as such, with that under-

standing of their contents. And if their understanding of

the contents was materially wrong, which I shall consider

presently, it does not much matter, for the purpose of this

suit, whether it was produced by misreading, or by the ex-

planation of the contents and effect by Wanmaker.
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The paper called the lease, if it is sufficient to convey any-

valuable rights, is, on its face, so one-sided and inequitable,

that it is hardly possible to conceive that any person, however

ignorant of business or conveyancing, if of full age, and in

any degree removed from idiocy, would execute it, if he fully

understood its contents.

It grants forever the mining right to all ores in the lands;

a proviso is added, it is true, to terminate this right at the

end of forty years, if no mineral or fossil substances be mined

within that time ; but raising a ton of iron ore of any quality,

however worthless, or if the term " fossil " is to have any

significance, digging up the skeleton of an old horse, or the

trunk of an old tree, deeply buried, gives the estate forever.

Some tons of ore have been dug here, and this grant, if worth

anything, is now perpetual. It is an encumbrance upon the

property, which encumbrance it seems is valued at several

thousand dollars, that was placed there without any con-

sideration paid, and without any necessary expenditure of a

single dollar, to make it endure for forty years, and which

the expenditure of $M)0 could have made perpetual. If iron

ore or other minerals of any value should exist there, the

defendants could not advantageously dispose of it, unless

they first extinguished this encumbrance, at whatever price

might be demanded. The seigniorage of one tenth of the

net profits, if the grantees or their assigns should choose

to work the mines, is absurdly small, and could be made

so little or so obscured by the charges for carrying on the

work, as to become invisible to the defendants or to the

courts. For these reasons, added to the testimony of the six

witnesses, I do not believe that the defendants executed, or

agreed to execute, that indenture by itself, understanding its

contents. If the fact of execution and reading were clear or

admitted, the bargain is so outrageously unjust and uncon-

scionable that a court of equity would hardly aid in its execu-

tion by its extraordinary powers of injunction or specific per-

formance, but would leave the grantees to their remedy at

law.
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The paper itself is a strange one, not known to, or de-

vised by any conveyancer familiar with the common law. It

is named a lease, but is clearly a grant in fee ; it, by its words,

grants only the right of entering for the purpose of search-

ing for minerals and conducting mining operations ; it has

no words proper to grant the minerals or the right to take

the ore away, though perhaps this might be inferred from the

words inserted by Wanmaker in the covenant, to pay ten per

cent, of the net profits on the minerals or ores, if any should

be found. It is but justice to Wanmaker to say that it

clearly appears that he did not understand the effect and

purport of this paper ; he supposed it to be only a lease for

forty years.

If the defendants understood these papers as one instru-

ment, and executed both at the same time, it is easy to con-

ceive that they would not have that understanding dissipated

by being told to sign in two places, and that they would now

recollect it as only one execution and signature.

Taken together as one instrument, this conveyance and

bargain would not be an equitable one, nor, according to its

legal effect, much different from the understanding which

the defendants had of it at its execution. And if these

papers were read and executed together, as above stated, as

one contract, they must be taken and construed together as

parts of one contract, and they are one contract.

The effect is, to grant the right to enter and search for

ores and minerals, and to mine the same forever, unless none

are found in forty years. The grantees are bound, if they

mine and sell ore, to pay the grantors one tenth of the net

profits ; but at the end of two years the grantees are bound

to pay them $10,0Q0, in lieu of the ten per cent., and there-

upon the grantors are bound to convey the fee. The paper

does not expressly leave the payment, or the continuance of

the ten per cent, at the option of the Butlers, as they under-

stood, but the grantees are bound to pay the $10,000, at

any rate, and have not the option of giving up the grant, in-

stead of making the payment. But the effect of it would be
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to place the property as the Butlers wished it, that they could,

if they chose, at the end of two years, sell the property for

$10,000, or have the land freed from the burthen of the grant.

Wanmaker may have stated the effect of the grant to them

wrongly, through his own misapprehension, or because he

did not wish to leave the Butlers under the impression that

they could compel the purchase.

Upon this view of these instruments, that they must be

taken together as one, and that the grantees were bound, at

the end of two years, to pay $10,000, in lieu of the ten per

cent., and take a conveyance of the property, and with the

proof which is in the case, that the defendants, at the end of

the two years, asked for the payment of that sum, it is clear,

that the complainants claiming under Wanmaker & Hussey

are not entitled to the aid of this court in enforcing by in-

junction, or in any other way, the enjoyment of an easement,

or the performance of a contract, when the material part

—

the payment of the whole real consideration—has not been

performed on their part.

The claim of these complainants as bona fide purchasers

without notice can be of no avail here, in any aspect of the

case. If the instruments are affected by forgery or fraud in

the reading, they have the same equity as the innocent

holder of a forged note or mortgage would have. If the two

papers are to be construed as one instrument, and in the

manner above indicated, the complainants claiming through

these documents written on one sheet and recorded together,

had notice of their contents, and of the facts that make them

one instrument.

It is not necessary for me to determine in this case

whether the complainants, as assignees of the grant, or pur-

chasers of the estate granted, are liable to the covenant to

pay the $10,000 ; the assignees of a lease would be clearly

liable on a covenant to pay rent, or to any matter that con-

cerned or related to the land devised. On the pleadings in

this suit, no relief can be given to the defendants against

them. The only adjudication that can be made is to deny
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the relief sought by the complainants. I am of opinion, that

the relief prayed for must be refused, and the bill dismissed,

with costs.*

Gordon's Administratrix vs. Hammell.

A partner, bound to account, must give a clear, distinct, and intelligible

statement of the result of the business, referring also to particular books,

and to the page, if necessary, so that a party entitled thereto may inquire

into and investigate its correctness. A reference to the books of the con-

cern, generally, and to former accounts, is not sufficient.

This was an appeal from the report of the master sustain-

ing the exceptions of the complainant to the defendant's

answer.

Mr. C. A. Skillman, for appeal.

Mr. G. A. Allen, contra.

The Chancellor.

The bill in this case prays an account. The defendant is

alleged to have been a partner with the intestate, the hus-

band of the complainant, in his life, and to have continued

the business with the complainant for the benefit of the

estate, since his death. One part of the business in the life

of intestate was a branch establishment at Trenton, under

the exclusive charge of the defendant, the assets of which

were, at request of the intestate, brought by the defendant to

Lambertville, where the business was continued. An ac-

count was asked of the assets and money brought by the de-

fendant from Trenton, and of the partnership business before

and since the death of the intestate, Gordon.

The defendant admits entering into agreements of part-

nership by parol, which he says were not carried out by

* Decree affirmed, 6 C. E. Or. 410.
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Gordon. He admits that they transacted business as part-

ners, and that he, to a certain extent, at the complainant's

request, went on with the business for their common account,

since the death of Gordon.

Under this state of facts, the complainant is entitled to

an account from the defendant, and he is bound, in his

answer, to give a full account of the business, so far as he is

able to do it by means within his power or accessible to him.

The exceptions to his answer are, that he has not answered

directly, but by a reference to the books of the concern,

and by referring to former accounts rendered or shown to

the complainant ; that he has omitted to state not only the

particulars and items of every dealing, but the results, so as

to enable the complainant to inquire and investigate whether

he has stated them correctly.

The answer appears to me to be defective and insufficient

in the matters excepted to, for these reasons : it gives no

statement of the amount of the purchases for the Trenton

business, or of the amount of the sales in it ; of the amount

of the receipts on those sales, and of the amounts still due,

or of the losses on the sales. It gives no account of the

cash or bills receivable, transferred from the Trenton busi-

ness to Lambertville, or of the amount of merchandise taken

to Lambertville from Trenton. He need not give the items

of each account, or copy the books to annex to his answer

;

that would be an outrage not to be tolerated ; but he could

state the results, and refer to the book in which the account

is, to verify it, giving the page of the book, if necessary. So,

with regard to the wood bought and sold on common ac-

count, he could have answered as to the quantity bought,

the price paid, and the amount received for it, and the ex-

penses incurred in the matter. In the extent or particularity

with which accounts are to be set out, there is much room

for the exercise of judgment and discretion ; but here they

are not sufficiently stated, according to the settled rules in

such cases. 1 Dan. Chan. Prac. 738 ; White v. Williams, 8
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Ves. 193 ; Christian v. Taylor, 11 Sim. 401 ; Davis v.

Mapes, 2 Paige 105.

The master's report must be confirmed, the exceptions sus-

tained, and the answer adjudged insufficient.

Dungan vs. Miller.

1. An attachment suit will not be restrained on the ground that the

amount of security required is so large as to make it inconvenient or

impracticable for the defendant in such suit to dissolve the attachment.

2. The right to set-off is a mere legal right—a matter of practice in the

courts of law—and has no claim to the protection of this court.

On motion to dissolve an injunction upon answer filed.

Mr. Grey and Mr. Brouming, in support of the motion.

Mr. P. L. VoorheeSy contra.

The Chancellor.

The injunction was to restrain Miller from proceeding

against the complainant, Dungan, in a suit in the Supreme

Court, commenced by attachment by one Snyder, in which

Miller was admitted as an applying creditor. The claim of

Miller against Dungan was for a debt of $23,000, not yet

due. Dungan settled with Snyder, and the attachment, as

to him, was dissolved. Miller, being properly admitted as a

creditor, pursued the attachment, and insisted on proceeding

to judgment on his claim.

The complainant sets up in his bill, that he has claims

against Miller for liquidated accounts due from Miller to

him, which he is entitled to have set off and credited on this

debt ; also, that he and Miller have entered into several

joint purchases of property for profit, and that he advanced
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Miller's share of the capital for him in these enterprises, and
that these advances constitute a debt from Miller to him,
and that the amount of these debts would, if allowed, pay
off and discharge the claim of Miller, for which he is prose-

cuting the attachment suit; that the sum claimed by Miller
in the attachment is near $30,000, and that lis, being a non-
resident, is unable to procure security to that amount to

dissolve the attachment, and will thus be deprived of the

benefit of setting off his claim, and will have judgment against

him. The relief prayed for is, that Miller may be restrained

from proceeding in the attachment, and that the accounts
between the parties may be settled and adjusted in this court.

The answer of the defendant, Miller, denies any debt due
from him to Dungan, except the sum of $8000, which it al-

leges has been allowed and off-set in the report of the audi-
tors in the attachment suit, made before the injunction in

this action, for the balance of the defendant's claim above
the $8000. It admits advances made by the complainant
for the defendant in several enterprises entered into by them
jointly, but insists that these advances, being in enterprises
in the nature of partnerships thus entered into on joint ac-
count, which are not yet finished or worked up, are to be
settled by accounts between the parties at the close of these
undertakings, and are not proper subjects of set-off in the
suit at law.

If it was clear that these claims would be proper subjects
for set-off in a suit at law, which seems to me very doubtful,
there would still be no ground for the interference of this

court by injunction. The complainant has the right to dis-

solve the attachment and present his defence at law. That
the amount of security required is large, and will make it

inconvenient or impracticable for him to dissolve the attach-
ment, is no ground for the interference of equity. He may
lose the advantage of his set-off, but he will not lose his
claims against the defendant, Miller, whom he can prosecute
at law, or call to account in equity, for the amounts due to
him, whether due now or not, until the close of the transac-
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tions in which the advances were made. The right to set

off is a mere legal right—a matter of practice in the courts

of law—and has no claim to the protection of this court.

Besides, Dungan, could have appeared before the auditors,

and presented any legal defence to the claim of the defend-

ant, and the court would have compelled them to regard it.

The injunction must be dissolved.

Winans vs. Winans.

1. If a purchaser of land represent to the vendor that a certain mort-

gage is an encumbrance on thedand, when it is known to him, but not to

the vendor, that the mortgage was not, as to him, an encumbrance, and

pays, on that account, so much less for the lands, this is a fraud on the

vendor, and such purchaser will be compelled to pay to the vendor that

amount, with interest.

2. Facts set up in an answer, as a justification of a misrepresentation

admitted to be untrue, must be proved by the defendant ; the burthen of

proof lies upon him.

The complainant, Susan S. Winans, alleges that she sold

and conveyed to the defendant, on the 15th day of April,

1856, a lot of land containing sixteen acres, situate near

Elizabeth, in the county of Union ; that the value of this

land, as understood and fixed between the parties, was

$1700; that the defendant represented to her that it was

encumbered by two mortgages, one to D. C. Stiles, for $700,

and one to Abigail Watkins, for $400, and that, ignorant of

the facts, she conveyed the lands to him for $600, he agree-

ing to assume and pay those encumbrances ; that she some-

time afterwards discovered that these alleged encumbrances

had no existence as against her ; that she was the widow of

Jacob Winans, a brother of the defendant, to whom she was

married some time in 1853, and who died in 1855 ; that she

had, during her marriage, lived with her husband, in the

city of Washington, away from his family connections, who
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lived near Elizabeth City ; that Aaron Winans, the father of

her husband, died in February, 1853; that, at his death, a

dispute about his will arose among his four sons, which was

settled by an agreement made and executed between them and

their mother in that month, before probate of his will, and

again confirmed and more particularly arranged by another

article executed under their hands and seals, dated February

23d, 1854, which articles are set forth in the bill; that, by

these agreements, the defendant, in consideration of the con-

veyance of a twenty-two acre lot and a twelve acre meadow

lot by Jacob to him, agreed to pay Jacob $300 to assume and

pay the Stiles mortgage, so as to have the sixteen acre lot in

question, which was devised to Jacob, free of encumbrance,

and also to pay the one fourth of the debts of the testator,

which Jacob was bound to pay by virtue of a provision in the

will that each of his sons should pay one fourth of any excess

of his debts, legacies, and testamentary expenses, above his

personal estate.

The complainant alleges that this mortgage, having been

assumed by the defendant, was not an encumbrance on this

lot as between the defendant and herself, to whom it had

been devised by the will of her husband, and that the repre-

sentation by him at the sale, that there was such an encum-

brance, was a fraud upon her. She also alleges, that there

was no mortgage upon this lot to Abigail Watkins for $400,

or any other sum. She states that she was ignorant of the

settlement and agreement between her husband and his

brothers, but that she had an impression that the mortgages

on the sixteen acre lot had been assumed by the defendant,

and were to be paid by him ; that she inquired of him during

the negotiations if that was not so, and it was denied by him.

The defendant, in his answer, denies that he represented

to the complainant that there was a mortgage on the lot to

Abigail Watkins, or any mortgage, except the mortgage to

Stiles. He states that the claim of Mrs. Watkins was for a

life annuity of $24 a year, secured to her in consideration of

her releasing to Jacob a life estate in lands that had been

Vol. iv. o
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devised to him by her husband, for which she had the joint

bond of Jacob and his father, Aaron Winans ; that this was

not secured by a mortgage, and although it was the debt of

Jacob, for which his father was only security, yet that the

testator in his life, and the defendant since his death, out of

kindness, had paid it for Ja~ob, without calling on him to

re-pay, as he was poor.

The answer alleges that Jacob, who was, with his mother,

the executor of his father's will, had taken and appropriated

to himself all the personal estate of his father, paying few or

no debts ; that he had, as executor, in his hands $1800 un-

accounted for, of which one half, or $900, was due to the

defendant, as he had assumed and paid one half of the debts

of the testator, when he was bound to pay only one half

after the personal estate was appropriated to such payment.

The answer states, that these facts were fully explained to the

complainant, and how it was that he insisted that the Stiles

mortgage was an encumbrance on the sixteen acre lot, notwith-

standing said agreements between the brothers.

The defendant denies that $1700 was fixed or agreed upon

as the value of the sixteen acre lot, but says, " if that sum

was mentioned, it was with the explanation that with the

encumbrance of $800, held by David Stiles, and the $600 he

was to pay, together with the amounts due from his brother

Jacob, as executor, he was paying at least that amount for the

property, which was true." And he admits that his brother,

Edward, did make out a statement of it, and made it $1700.

The cause was argued upon final hearing, upon the plead-

ings and proofs.

Mr. Magie, for complainant.

Mr. Williamson, for defendant.
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The Chancellor.

The fact material to the complainant's title to relief is, that

the defendant represented to her that the land was subject to

two mortgages of $700 and $400, respectively, and that he

paid $1100 less for the laud, in consequence of these represen-

tations, than she would have otherwise required.

That $1700 was treated as the value of the land by both

parties in this transaction, sufficiently appears by the evi-

dence of the complainant, by the above admissions in the

answer, and by the proof offered by one of the exhibits that

the defendant's brother Edward, who acted as his agent in

this matter, and was his security on the note to her for the

price, or perhaps was the agent of both parties, took from

her, at the close of the transaction, a receipt upon a deed

given to her husband by his father for this lot, acknowledging

the payment of $1700 for the transfer of the title. It is not

a document that binds the defendant, but it is important as a

memorandum at the time, of a transaction of which Edward

had knowledge by hearing the bargaining between the

parties.

The complainant swears positively to the representations

of the defendant, as to both encumbrances. The defendant's

answer admits that he insisted to her that the Stiles mort-

gage was an encumbrance on the land. Of the fact that he

did so there can be no question. He justifies it in his answer

and in his testimony, by a statement of the condition of the

estate of the testator in the hands of Jacob, as executor,

alleging that Jacob, as executor, owed him $900, and that

this debt absolved him in equity from his covenant to pay the

Stiles mortgage, so that Jacob should have clear title to the

sixteen acre lot. He says he apprised the complainant of

these facts, and that he claimed that the mortgage was an

encumbrance which she ought to discharge, on account of

them. If this was so, it would be an answer to so much of

the charges of the bill.

But these are facts set up by the defendant not in denial
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of the fact upon which the fraud is based—the representation

that the tract was subject to the mortgage—but in avoidance

and justification of it. He must, therefore, prove this defence.

The complainant denies, on her oath, that he made this repre-

sentation to her. He, in his testimony, swears that he did.

No other witness is offered to this fact.

It is not pretended that any accounts or statements of the

estate was shown to complainant, showing this defalcation of

her husband. He was a clergyman—a profession in which

character for honesty and fair dealing is of consequence, and

always claimed. His wife would scarcely forget such a

charge, and, in narrow circumstances, as she was, would

hardly have admitted a claim of $900 from the prioe of her

land, upon the mere say so of John, or pay that claim by de-

ducting it from the price of her lot, without taking some

voucher or release to discharge her and her child from its

being revived. The deed and written agreement of sale

bind him to pay the mortgages, which she did not owe,

and which he was already bound to pay by two agreements,

but nothing is provided to release her from a claim to which

she was bound as executrix of her husband ; and it is not

probable, if this negotiation was conducted, and the papers

drawn under the direction of counsel of character, who had

drawn one of the previous agreements, as is claimed by the

defendant, that such counsel would have been satisfied with

this superfluous agreement in the deed, and neglected the

real matter settled. Beyond all question he would not, if

his attention had then been drawn, as defendant testifies, to

the previous arrangements, and to the reason alleged by de-

fendant for claiming this as an encumbrance against the

complainant.

The fact that Jacob had wrongfully appropriated the per-

sonal estate of the testator, to the amount of $1800, rests

solely upon the evidence of the defendant. His answer as

to this is not responsive. It is very difficult, in face of the

agreement of February 23d, 1854, to believe this. That

agreement fixes the mortgages which each son is to pay. Of a
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debt of about $4000, the defendant agrees to pay two mort-

gages that are designated, one of $1200, the other being the

mortgage in question of $800, $100 interest being due. It

would have been more than the share of the defendant to

have assumed the mortgage of $1200, and leave the $800

due on the Stiles mortgage to be paid by Jacob out of the

$900 in his hands belonging to John, and, in the meantime,

to let the lien of the mortgage rest on the lot of Jacob, who

owed the debt.

The letters of John to Jacob, written in November and

December, 1853, and in January, 1854, are entirely incon-

sistent with the fact of this indebtedness to him. He would

not have apologized to Jacob for not being able to pay by

driblets the overdue instalments for his purchase of the two

lots, if he could have turned round to him and said, you owe

me twice as much, from the assets in your hands.

It is impossible to believe from the evidence, that Jacob

owed the defendant $900, or any such sum, as executor of

his father. And if the proof was satisfactory that he in-

sisted to the complainant that the Stiles mortgage was a lien

as against her on that account, it would be no defence, as

the fact represented is not proved to be true.

There is greater difficulty in the proof as to the mortgage

to Mrs. Watkins ; the only direct proof of the representation

is the testimony of the complainant. The answer, in this

respect responsive, fully denies it. It must, therefore, be

overcome by stronger proof than the evidence of the com-

plainant. The amount at which the property was valued

shows that something besides the $700 mortgage to Stiles

was deducted ; that, with the $600 note, falls short of the

price, $400, the sum complainant says was represented to

her as the other encumbrance. It is the principal which

would produce the annuity of $24. These are slight cir-

cumstances to support complainant's evidence.

Her strong confirmation is the agreement for sale and the

deed given by her, both drawn by a lawyer of ability and

integrity. By the agreement dated April 10th, 1856, she
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agrees to convey the lot, subject to the mortgages thereon,

not to the mortgage, which surely would have been the lan-

guage, if it had first been discussed and settled that there

was only the Winans mortgage. By the deed in fulfillment

of this contract, dated on the 15th of April, all the encum-

brances and liens existing at the death of Jacob are to be as-

sumed and paid by the defendant, and the land is conveyed

subject to the said encumbrances, twice repeated. This

cannot be explained by the dower of the mother of Jacob

;

that could not be assumed or paid. The inference from this

language is inevitable, that it must have been represented to

the complainant and the conveyancer that there was more

than one pecuniary lien on the premises. It supports her

positive testimony, so as to compel belief against the answer

and evidence of the defendant.

That the complainant, while higgling with the defendant

between $500 and $600 as the price of the lot, should offer

to sell it to others for $600 is natural, after she had been

made to believe that there were encumbrances on it amount-

ing to $1100.

The fact that her stepfather, who acted with her in the sale

of this lot, was an attesting witness to her husband's signature

to the agreement of February 23d, 1853, raises no presump-

tion that he knew or recollected its contents. The agreement

was sent to Jacob, at Washington, and was signed by him

alone there. The formality of an attesting witness was re-

quired. Few subscribing witnesses ever hear the contents of

the paper they attest ; fewer still, notice or would recollect

them at the end of the year.

As there is no proof of fraud in the purchase of this lot at

the price of $1700, which was its value, and was fully under-

stood by the complainant, the sale itself will not be set aside

;

but the fraud being in the non-payment of the price, on

account of false representations, the defendant must be di-

rected to account for and pay the part of the price so with-

held. He must account for $1100, with lawful interest from

April 15th, 1856.
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Hamilton vs. Dobbs & Robinson.*

1. A suit at law will not be enjoined because of tbe refusal of tbe court

to postpone the trial.

2. A tenant for years, who offers to pay off a mortgage debt, has the right

to redeem. He has not, perhaps, strictly the right to demand a written

assignment of the bond and mortgage, but he stands by redemption in place

of the mortgagee, and will be subrogated to his rights against the mort-

gagor and the reversioner. He has the right to have the bond and mort-

gage delivered to him uncanceled, which, in such case, is in equity, and

may be at law, a complete assignment.

On motion to dissolve injunction.

Mr. P. L. Voorhees, in support of the motion.

Mr. J. M. Scovel, contra.

The Chancellor.

The injunction was granted to restrain the defendant,

Robinson, from prosecuting an action of ejectment on a

mortgage by Dobbs, assigned to him. The complainant had

leased the farm, which is the mortgaged premises, for three

years, from March, 1866, from the defendant, Dobbs. The

mortgage was prior to the lease, and the bill charges that it

was bought up by Robinson, in collusion with Dobbs, who is

his brother-in-law, for the purpose of evicting the complainant

before the expiration of the term. The complainant alleges

that he had tendered to Robinson the mortgaged debt, with

interest and costs of the ejectment, requesting an assignment

of the mortgage; that Robinson refused to accept it and assign

the mortgage, but offered to accept it upon being allowed to

cancel the mortgage.

The ejectment was noticed for trial at the May Term.

The trial was postponed, on application of complainant, to

May 19th ; but the Circuit Judge refused to postpone it

* Cited in Bigelow v. Cassedy, 11 C. E. Gr. 560.
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further, although complainant filed affidavits of the absence

of a material witness, whose attendance could be procured at

a future term.

Both defendants have answered upon oath. They deny all

collusion, and admit the tender of the mortgage debt and costs,

and allege that Robinson offered to accept it, but refused to

assign the mortgage.

The injunction cannot be maintained because of the refusal

of the court of law to postpone the trial ; that is a matter in

the discretion of the judge, with the exercise of which this

court never interferes.

The answers assume, that the complainant has no right to

redeem. The defendants are mistaken in this. A tenant for

years has the right to redeem ; he has the present estate in

the land, and it is necessary that he should have that right to

protect his interest, and this case is a good exemplification of

the wisdom of that doctrine. It was so held by Lord Mans-

field, in Keech v. Hall, Doug. 22, and has ever since been

accepted as the settled rule in such case. Coote on Mort. 334

and 516 j Fisher on Mort. 123.

The tenant, or other person, like a second mortgagee or

judgment creditor, having a right to redeem, has not, per-

haps, strictly the right to demand a written assignment of the

bond and mortgage ; but he stands by redemption in place of

the mortgagee, and will be subrogated to his rights against

the mortgagor and the reversioner. He has the right to have

the bond and mortgage delivered to him uncanceled, which,

in such case, is, in equity, and may be, at law, a complete

assignment of them. The complainant is entitled to be pro-

tected in this right. If he has any other defence to this

ejectment, he may make it at law. As there is a suit pending

in this court, he cannot make the tender in the court of law

authorized by the statute. Nix. Dig. (4th ed.) 608, § 1*;

Den v. Kimble, 4 Halst. R. 335 ; Leake v. Chambers, 1

Smth. 33.

The injunction must be dissolved, so far as it restrains the

defendant, Robinson, from proceeding in the ejectment suit

* Rev., p. 701, sec. 1.
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to trial and judgment ; but it must be retained, so far as to

restrain the issuing of any writ of possession for thirty days

after judgment. And if the complainant, within that time,

tenders to the defendant, Robinson, or his solicitor, the

amount of the mortgage debt, with the costs in the suit at

law, upon condition of receiving the bond and mortgage un-

canceled, then the injunction shall continue to restrain any

execution in the ejectment suit.

Riley's Administrator vs. Riley.

1. The erection of buildings by the husband, on the leasehold lands of

his wife, and collecting the rents, is not such disposition of them as will

take away the wife's rigbt of survivorship, and enable the husband to

dispose of the leasehold estate by will.

2. An actual disposition by sale, lease, or mortgage, or contract for such

object, is necessary to take away the wife's right of survivorship in a lease-

hold estate. A mortgage or a sale of part, or a lease of part, or for a less

term, only bars the wife pro tanto ; her right of survivorship remains in the

equity of redemption, and the residue of the premises or term.

Mr. Williamson, for complainant.

Mr. W. B. Williams, for defendant.

The Chancellor.

The complainant, as administrator of the estate of Ann
Riley, calls upon the defendant to account for the rents of

certain leasehold property in Jersey City, held by Ann Riley

at her death, and which the defendant has received ; he

claims to have received them in his own right, and that they

are legally his own, by a bequest in the will of Miles Riley,

the husband of Ann. Ann Riley became entitled to the lease-

hold estate by the will of her former husband, James Cum-

mings, who bequeathed to her one third of it, and a right of

support out of the other two thirds. After Cummings' death,

she was married to Miles Riley, who died in her lifetime,
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without having in any way aliened or disposed of the lease-

hold estate, but by his will gave it to his brother Owen
Riley, the defendant.

The defendant claims that Miles Riley in his lifetime had

erected buildings upon this property, and collected the rents,

and by this he had shown his intention to appropriate this

leasehold, which, as a chattel real of his wife, he had a right

to reduce into possession, and appropriate.

The evidence shows, that in the life of Miles Riley and

after his marriage with Ann Cummings, buildings were

erected on the premises ; but the clear weight of evidence is,

that they were erected by his wife, and paid for out of the

rents of the whole premises, which the executors of Cum-
mings permitted her to receive and collect for that purpose.

Miles Riley appears to have aided by performing some work

in the erection of the buildings, and to have contributed a

few dollars towards the erection.

The only question that arises is, whether these leasehold

premises were disposed of, or appropriated by Miles Riley in

his life, so as to vest the property in him, and take away the

right of his wife after his death. Miles Riley died in 1848,

and this question must be decided by the law as it stood

then. By that law, the personal property of a woman, upon

her marriage, vested in her husband ; her goods and chattels

absolutely ; he had the right to the possession of her choses

in action, and of her chattels real, and could at any time

dispose of, collect, or sell them, and by this, the proceeds of

them became his absolutely ; but if he did not reduce them

to possession by disposing of them, or some equivalent act,

they survived to her, and would not pass by his will, which

did not take effect until his death, when the title had become

vested in her by the survivorship.

Taking possession, collecting rents, interest, or dividends,

has never been held to be a disposition of the property, or a

reduction into possession, so as to take away the wife's right

of survivorship. Nor has it ever been held, that the erection

of buildings by the husband on the leasehold lands of the

wife, was such disposition of them as to take away her right.
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An actual disposition by sale, lease, or mortgage, or contract

for such object, has always been required to take away the

wife's right of survivorship. A mortgage or a sale of part

or a lease of part, or for a less term, only bars the wife pro

tanto ; her right of survivorship remains in the equity of

redemption, and the residue of the premises or term.

In this case, no interest in the premises passed by the will

of Miles Riley ; the whole survived to Ann Riley, and her

administrator is entitled to the fund.

Vreeland vs. Jacobus and wife.

1. A wife has the right to have one-third of the proceeds of sale of the

equity of redemption, under a foreclosure, invested, and the interest paid

to her after her husband's death ; but she will not be entitled to any inter-

est during his life.

2. A decree of this court for a divorce a mensa et thoro, directing an an-

nuity to be paid to the wife, and that it should be a lien from its date,

upon the husband's lands, is not a judgment so as to bind the lands as

against strangers to the suit, when no abstract thereof has been filed in

accordance with the fifty-ninth section of the chancery act.

3. A conveyance of real estate before sequestration issued, although after

the decree upon which it is founded, is valid, in the absence of any proof

of malafides.

On petition of Susan E. Jacobus, for surplus moneys.

Mr. McDonald, for petitioner.

The Chancellor.

In this case, mortgaged premises were sold by an execution

in a foreclosure suit, in which Vreeland was complainant,

and Abraham J. Jacobus, and his wife, the petitioner, were

defendants. The fieri facias was issued August 28th, 1867.

The bill was filed April 24th of that year, and the sale under

the writ was after December fourth. The sale produced
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about $2700 above the mortgage debt and costs, which is paid

into court.

The petitioner had filed a bill against her husband for a

separation and alimony, and on the 18th day of June, 1867,

obtained a decree in this court for a divorce a mensa et thoro,

which directed that her husband should pay her $312 a year,

in equal quarter-yearly payments, from the date of the

decree, and within thirty days after service of a copy of the

decree, should give security for the payment, and that the

decree should, from its date, be a lien upon his real and per-

sonal estate ; it also directed the husband to pay to her $50 for

counsel fees, and her costs to be taxed, and that she have

execution therefor. This decree was served upon Jacobus

on the 20th day of July, 1867. He failed to comply with it,

and to give the security required, and on the 4th of Decem-

ber following, a writ of sequestration was sued out and levied

upon his equity of redemption in the mortgaged lands. On
the 18th of November, a judgment was entered by confession

asrainst Abraham J. Jacobus, in favor of his father James A.

Jacobus, in the Circuit Court for the county of Essex, in

which the mortgaged lands lie ; this judgment was for

$2080.20 ; and on the same day an execution was issued and

levied on them.

The complainant claims a right in the surplus moneys
;

first, by virtue of her inchoate right of dower in the equity

of redemption, of the sale of which the surplus is the proceeds.

She has such right, beyond question, and the court will see

that she is protected in it, but she will not be entitled to any

payment by virtue of it during the life of her husband. She

will have the right to have one-third of the money invested,

and the interest paid to her after her husband's death ; in his

life it must go to him, or to such creditors or encumbrancers

as may have a legal claim.

She claims, secondly, that as the decree for alimony was

prior to the judgment of James A. Jacobus, and was declared

a lien on the property of the defendant from its date, she

has a right, under the sequestration upon it, to have this
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surplus invested under the order of the court, and the interest,

and principal if necessary, applied to the payment of her costs

and the alimony decreed to her.

This controversy is between her and James A. Jacobus, who
holds the judgment. He was not a party to the foreclosure

suit; but as he obtained his judgment pendente lite, he is

bound by the sale and foreclosure, and his interest, if any, is

in the surplus money.

He has had due notice of this application, but has not

appeared to set up or sustain his claim ; but with the fact of

the judgment set out in the petition, on which this applica-

tion depends, I am not at liberty to disregard it, or to treat

the judgment as fraudulent, or entered to defraud and delay

the petitioner or other creditors, but can only determine

whether the lien of the petitioner on the lands, by virtue of

her decree, was such that it would have priority to a subse-

quent judgment against, or conveyance by Jacobus, if bona

fide and in good faith, although for the purpose of giving

preference to another creditor.

The decree is a judgment, so far as the counsel fee and

costs are concerned, but is not a judgment so as to bind lands,

so far as the annuity is concerned. At common law, a decree

in equity for the payment of money did not bind lands; that

effect was given to it in this state by the fifty-fifth section of

the chancery act, by which, as against A. J. Jacobus, it bound

the lands as to the costs and counsel fee. But, by the fifty-

ninth section of that act, no decree in chancery is a lien upon

lands not described in it, against persons not parties to the

suit, unless an abstract of it shall have been filed in the

office of the clerk of the Supreme Court. That does not ap-

pear to have been done in this case, and, therefore, even had

the decree for the annuity been a judgment such as to bind

lands, it would have no effect against James A. Jacobus.

This judgment, without regard to priority of execution, by

its entry became the first lien, unless the decree declaring

the alimony a lien, or the doctrine of sequestration, post-

pones it.
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This court has no power, except perhaps as against parties

to a suit, to create a priority of lien against the express direc-

tion and clear policy of a positive statutory enactment.

When the law declares that a decree shall not be a lien, as

against strangers to the suit, until an abstract be filed, a decree

of this court that it shall be a lien from its date, will be con-

strued to imply that it shall be so, upon the statute being

complied with. If it were expressly otherwise, the statute

must prevail as to strangers, and the decree be void ; as to

partners it might be otherwise.

The only other question is, whether a sequestration out of

this court does not differ from an execution, so that any aliena-

tion made after the decree on which it is founded, is void ; and

whether the alienation or encumbrance created by the defend-

ant, in this case, after service of a copy of the decree, was not

a contempt of court, such as to render it nugatory.

There is no reason or authority to sustain this position.

It is not reasonable that a husband, who is directed to pay

his wife a certain alimony, should not be allowed to use his

property to pay or secure his just debts, or to furnish himself

with the necessaries of life, until she has, in some way pro-

vided by law, made her claim a legal lien upon his property.

The alimony should be out of the property of her husband,

not out of that of his creditors.

The only authorities found upon the point, are against the

position. Lord Nottingham, in Coulston v. Gardiner, fully

reported in a note in 3 Swanst. 278, says :
" A purchaser for

a valuable consideration, before the sequestration, is free

;

for though a decree as to some purposes be equal with a judg-

ment, yet, it is never so till a sequestration awarded, for,

till then, neither lands nor goods are bound." Lord Hard-

wicke, in Hamblyn v. Ley, reported in a note in 3 Swanst.

301, held the same doctrine. In that case, the decree was

made on July 6th, 1738, to pay £300 into bank. On the

13th of July, Ley conveyed an estate for £600 to his nephew,

and took the bond of the nephew for the whole consideration.

On December 9th, he assigned a term to his two sisters, for

£220, actually paid by them. A sequestration issued April
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6th, 1739, by which both estates were sequestered. The sale,

to the nephew was held void, as clearly not bona fide; but

the assignment to the sisters, being bona fide, and for valu-

able consideration, was held good as against the prior decree.

And this was so held, without regard to the fact that the sis-

ters may have known of the decree, for Lord Hardwicke says

:

" It is certain that any person foreseeing a judgment, at com-

mon law, or a sequestration in this court, may give a prefer-

ence" The right to give preferences after suit brought, is

well established in this state.

If the petitioner wishes to show fraud or mala fides in the

judgment of James A. Jacobus, a reference will be ordered

to inquire into it.

Harrison's Executor vs. Stockton's Executor and

another.

Kichard Stockton, by his will, directed the residue of his personal estate

to be paid over to trustees, upon the following (among other) trusts : "And

upon the farther trust, that after the determination of my wife's interest in

said fund, the same be divided into four equal parts, and that they pay over

the interest, from time to time, of one fourth part unto my daughter, Mary

Harrison ; one fourth part unto my daughter, Caroline Kotch ;
one fourth

part unto my daughter, Julia ; and one fourth part unto my daughter,

Annis Thomson. And I further direct and will, that the above bequests

to my married daughters, including also my daughter Julia, if she should

be married, be secured for their own separate use, respectively, without

being under the control or liable for the debts of their husbands, and that

their receipts be deemed good and effectual, notwithstanding their cover-

ture. Which trusts are to continue for the joint lives of my said married

daughters and their husbands, respectively ; and if they outlive their hus-

bands, then in trust for my said daughters, respectively ;
and if they die

before their husbands, then to their children, if they have any, in equal

shares ; and if they die without leaving children, or the representatives

of children, then in trust for my surviving daughters, in equal shares."

Mrs. Thomson died without issue, in the lifetime of her husband, and

leaving her sisters, her surviving. The other daughters survived their

husbands. Held—that at Mrs. Thomson's death, one third of her share

vested absolutely in each of her surviving sisters ; and that the share of

each of them, (including the part derived from Mrs. Thomson,) on the

death of her husband, vested in her absolutely.
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The bill is filed by the executor of one of the daughters of

Richard Stockton, deceased, a legatee under his will, for an

account, and the payment of the amount due to her under

the will. The argument was had upon the bill and answers,

and by agreement between counsel, was confined to the con-

struction of the will of the testator ; all other questions that

may arise, to be reserved for future discussion and consid-

eration.

Richard Stockton, the testator, died March 7th, 1828. By
his will, dated January 14th, 1826, he gave to his wife all

money on hand, or in bank, all his furniture, plate, carriage,

his library, (except his law library and Encyclopedia, which

he gave to his sons,) and other chattels. He directed all the

residue of his personal estate, after the payment of his debts,

to be paid over to Robert F. Stockton and Samuel Bayard,

two of his executors, as trustees, upon the trust that they

should invest the same at interest on good securities, and

pay the interest to his wife during her widowhood. " And
upon the further trust, that after the determination of my
wife's interest in said fund, that the same be divided into

four equal parts ; and that they pay over the interest, from

time to time, of one fourth part, unto my daughter, Mary

Harrison, one fourth part unto my daughter Caroline Rotchy

one fourth part unto my daughter Julia, and the re-

maining fourth part unto my daughter Annis Thomson.

And I further direct and will, that the above bequests to-

my married daughters, including also my daughter Julia, if

she should be married, be secured for their own separate use,

respectively, without being under the control or liable for the

debts of their husbands, and that their receipts be deemed

good and effectual, notwithstanding their coverture. Which

trusts are to continue for the joint lives of my said married

daughters and their husbands, respectively ; and if they outlive

their husbands, then in trust for my said daughters, respect-

ively ; and if they die before their husbands, then to their

children, if they have any, in equal shares ; and if they die



MAY TERM, 1868. 237

Harrison's Executor v. Stockton's Executor.

without leaving children, or the representatives of children,

then in trust for my surviving daughters, in equal shares."

Mary Stockton, his widow, died in 1837. His daughter
Julia was married to Dr. Rhinelander, in the life of Mrs.
Stockton, and survived her husband, and died in 1864, with-

out issue. The other daughters were married at the death of
the testator. Annis Thomson died March 15th, 1842, without
issue, leaving her husband surviving her. Caroline S. Rotch
survived her husband, and died in 1856, leaving one daughter,

the defendant, Mrs. Mary Hunter. Mary Harrison survived
her husband, and died August 9th, 1866, without issue ; she

left a will, of which the complainant Samuel W. Stockton, is

the executor.

Samuel Bayard died May 12th, 1840, and Robert F.
Stockton, the surviving trustee, died October 7th, 1866, leav-

ing a will, of which probate was granted to the defendant John
P. Stockton.

The case was argued on the bill and the answers of Mrs.
Hunter and Robert F. Stockton's executor.

Mr. J. Wilson, for complainant.

We insist that the true meaning of the clause under con-

sideration is

:

1. That so long as the husband lives, the interest of each

daughter's fourth part shall be paid to her.

2. If she outlive her husband, she shall take her share
absolutely, and the trust be discharged.

3. If she die before her husband, leaving children, then to

go to them ; if without leaving children, then it is to go over
to her surviving sisters.

This was a bequest in fee, or of the absolute and entire

beneficial estate, (not for life or a less estate,) in case the

daughter outlived her husband.

A bequest of personal estate, or a beneficial interest in it,

without words of inheritance or limitation, is an estate in fee.

Not so with a devise of real estate ; or, at least, not so at

Vol. iv. p
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common law, and before our statute. Newton v. Griffith, 1

Harris & Gill 111, 135; Hope v. Taylor, 1 Burrows 268.

It is conceded that the interest of the fund is given by the

will, and we insist that the rule of law is, that a bequest of

the income of personal estate, without limit as to time, is

equivalent to a gift of the principal. Phillipps v. Chamber-

laine, 4 Ves. 51 ; Adamson v. Armitage, 19 Ves. 415; Page

v. Leapingwell, 18 Ves. 463 ; Elton v. Sheppard, 1 Brown's

Ch. Cos. 532 ; Earl and others v. Grim and wife, 1 Johns.

Ch. 494; Craft v. Executors of Snook, 2 Beas. 121; Irwin

v. Farrer, 19 Fes. 86.

This rule is the same, and applies equally as well, whether

the income of the fund be given directly, or through the in-

tervention of trustees. Haig v. Swiney, 1 Sim. & Stu. 487.

The case of Gotland v. Leonard, 1 Swanst. 161, is like

the present case in its prominent features, (though not de-

pending on the rule last stated,) viz. as to disposition over in

case of daughter's death, and the effect of it on the estate

which was given to the daughters ; held, they were entitled to

the absolute and entire estate, and not for life only.

We insist, therefore, that in case the daughter survived her

husband, the principal of the fund is given to her ; that it is

given without limitation or restriction. It is a gift absolutely

of the whole interest or estate in the one fourth, and she takes

it to her own use.

The subsequent provisions are only to operate in case she

dies before her husband. They are in the nature of an execu-

tory devise over, in that event. In case she die before her

husband, leaving children, then over to them; if without

leaving children, then over to the surviving sisters.

These provisions were necessary in order to save her share

of the fund for her children, if she left children, and if she

did not, then to preserve it for her surviving sisters.

If this had not been so provided, why then the principal

of the fund being given to the daughter, and she taking it in

fee, her husband, or his creditors, could have taken it, for at

that time, by our law, the wife's personal estate could be

taken by the husband, it belonged to him. But with this
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provision, if she die before her husband it goes to her
children, if she leaves any, and if not, then to her sisters ; not
from her, but by direct bequest and direction of the wi/l itself.

Next as to the shares or portions which come to the sur-
viving sisters, on the death of any one (in the lifetime of her
husband) leaving no children.

We insist that they go to the survivors respectively, abso-
lutely, and not subject to any trust, nor to survivorship upon
the death of any one taking such portion. Ex parte West, 1

Brown's Ch. Cas. 575 ; Perkins v. MicMethwaite, 1 P. Wins.

274; Orowder v. Stone, 3 Russ. 217; 1 Roper- on Legacies
(2d Am. from 4th Lond. Ed.) 319 to 343; 2.Jarman on
WiUs 620.

Mrs. Thomson died in lifetime of her husband, and left

no child. Mrs. Rotch died leaving a child, Mrs. Hunter.
Mrs. Rhinelander outlived her husband, and died 14th
March, 1864, leaving a will ; left no children. Mrs. Harrison
outlived her husband, and died August 8th, 1866, leaving
no children; she left a will. The present complainant is.

executor ; he is also one of the legatees.

Therefore, we insist that one third of Mrs. Thomson's
share went, on her death, to Mrs. Harrison absolutely, and
not subject to further survivorship; that Mrs. Harrison
having outlived her husband, she thereupon became entitled
to her own one fourth of the trust fund, absolutely and in fee,

and that if Mrs. Harrison has not been paid, (as we charge
she has not,) either her own one fourth, or her portion of
Mrs. Thomson's one fourth part, her executor has a right
to them, and he now claims them.

Mr. McCarter, for defendant, Mrs. Hunter.

Mr. Bradley, for executor of R. F. Stockton.

Mr. C. Parker, in reply.

1. Any daughter under this will, who survived her husband,
became, at his death, entitled to receive one fourth of the
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trust fund as her own, free of any trust. The direction

is : after the death of Mrs. Stockton, divide the fund into four

equal parts, and pay the interest of one fourth to Mrs. Har-

rison, one fourth to Julia, one fourth to Caroline, one fourth

to Annis. Shares being thus created, each daughter is to

be paid on her separate receipt. And the trust is to con-

tinue—how long? During the joint lives of the daughters

and their husbands—that is, up to the time when their joint

life ends.

Suppose the will stopped there, what would become of the

principal thus divided off for each daughter on the death of

her husband ? Clearly, it would be hers, without any further

trust. The limitation on the management ceasing, it becomes

a naked trust for the daughter.

Where the produce of a fund is thus devised, the fund

passes. 2 Roper on Leg. 1476, and cases cited ; Hawkins on

Construction of Wills 123, 227.

This being so, the daughter who survives her husband

takes the estate absolutely. The trust has ceased. Whose is

this share " divided " off as her's, if she be not entitled to claim

it ? See further on this point, Elton v. Sheppard, 1 Bro. C. C.

532 ; Haig v. Swiney, 1 Sim. & Stu. 487 ; Blann v. Bell, 2

DeG., M. & G. 775; Adamson v. Armitage, 19 Ves. 418;

Page v. Leapingwell, 18 Ves. 463; Humphrey v. Humphrey,

1 Sim. K S. 536; Clough v. Wynne, 2 Madd. 188 (439);

Bringhurst v. Cuthbert, 6 Binn. 399 ; Garret v. Rex, 6 Watts

14; Graft v. Snook, 2 Beas. 121; 13 Ves. 45; 9 Ves. 177;

5 Price 263.

The context corroborates this conclusion. What contin-

gencies presented themselves to the testator, and what were his

natural views and wishes ? 1 . He wished to provide for his

daughters, completely ? 2. But not for their husbands.

Now, they might survive their husbands, or die during

coverture. And so he says, " if they survive, then in trust

for my daughters." But if they died before their husbands,

they might, or might not, leave children. He contemplates

both these contingencies, and meets them. "If they die
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before their husbands, then to their children, if they have

any ; if (they die) without leaving children, then in trust for

my surviving daughters, in equal shares." Leave out the re-

peated words, " they die," in the last clause, which are not

at all necessary to the sense, and all doubt as to the will

vanishes.

The thing spoken of is the fund, not the interest. As
the trust respecting each share ceased by the death of either

party, whose joint lives continued it, the holding of one fourth

of the fund in trust came to an end, and it had to be paid

over.

2. It is urged that the daughters might marry again. But

that was a remote contingency, for which the testator might

well omit to provide. At any rate, he has made this omis-

sion, for the phrase directing " if they outlive their hus-

bands, then in trust for my said daughters, respectively," is

the creation of a naked trust, which authorized the daughters

immediately to demand the share.

3. The insistment that the fund remained for the last

surviving daughter who had children, has no foundation.

Children are only to take their mother's share, if she dies

during coverture. That is all that is said about them.

4. The will conveys an estate to each daughter in the fund,

subject to an executory devise over to survivors, if she dies

during her husband's life without leaving issue.

Each survivor then is entitled to one third of her one fourth,

and there is nothing to keep that in trust. The "joint life"

has ended. Hawkins on Const, of Wills 268; Ex parte West,

1 Bro. C. C. 575; Crowder v. Stone, 3 Russ. 217; Douglass

v. Andrews, 14 B. 347; per Lord Hardwiche, 3 Aik. 80;
Bright v. Rowe, 3 Mylne & K. 316 ; Goodwin v. Finlayson,

25 B. 65; MeKay v. Hendon, 3 Murphy 21; Lorillard v.

Coster, 5 Paige 172 ; Stover v. Coster, 1 Brisbin's Eq. 121.

5. The view that the testator died intestate as to the prin-

cipal of this fund, or that it passed by the residuary clause,

is evidently false. The citations show that he gave the

principal when he gave the interest, absolutely and without
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limitation, to his daughters. The residuary clause relied on

was intended by this wise lawyer to meet contingencies of

subsequently acquired and lapsed property.

The Chancellor.

The counsel of the complainant contend, that under this

will, the share of Annis Thomson, upon her death, vested in

her three sisters, equally ; and that upon the death of the

husband of each of the other daughters of the testator, who
all survived their husbands, the share of such daughter vested

in herself, and in both cases the right became absolute, and

free from all further limitations.

The counsel of Mrs. Hunter contends, that upon the death

of Mrs. Rhinelander and of Mrs. Harrison, who both died

without issue, their respective shares vested in their surviving

sisters, and the issue of such sister as had died leaving issue

;

that the words in the last clause of the limitation, " if they

die without leaving children," refers as well to those who

survived their husbands, as to the one who died in the life

of her husband, and that the share of Mrs. Thomson, on her

death, became subject to the same limitation, and that by

this construction Mrs. Hunter is entitled to the whole trust

estate.

The counsel of the executor of R. F. Stockton contends,

that only the interest of the trust fund was given, and that,

by the correct construction of the will, no disposition was

made of the principal of the share of any daughter who died

after her husband, or in the life of her husband, without

children, except during the life of the daughter who should

die last.

By the settled principles of construction, the gift of the

interest of one fourth of the trust fund to Mrs. Harrison,

without any limitation as to time, was a gift of the fund

itself. If this clause of the will stood alone, without the

further direction which follows, to secure the estates of the

daughters to their separate use, the one fourth of Mrs. Har-

rison, as well as the fourth of each of the other daughters,
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would have vested in her, absolutely, without limitation over.

This puts all four shares upon an equal footing; and there is

no ground for the distinction suggested by me upon the argu-

ment, that the shares of the other daughters might vest abso-

lutely, while Mrs. Harrison's might not. Had Julia remained

unmarried until her mother's death, the fourth given to her

would have vested absolutely in her, and would have so con-

tinued, notwithstanding her subsequpnt marriage. But the

same result would have followed, had the bequest to her

been expressed in the same words as that to Mrs. Harrison.

The settled rule at common law was, that a devise of real

estate to any one, without words of limitation, gave only a

life estate ; words of limitation were needed to enlarge the

estate. But a bequest of personal estate, in the same words

to a legatee, would vest the absolute estate. But in either

case, any provision in the will showing a different intention

would change the effect of a gift ; in the one case it would

enlarge the devise, and in the other it would limit the be-

quest.

It has long be settled that personal property, both money

and chattels, may be bequeathed for life, or any other estate

less than the absolute property, and a limitation over after

such estate is valid. In case a life estate, or other less estate

is given in chattels, the donee of the particular interest is

entitled to the possession and use of the goods, but if such

estate is given in money, productive investments, or funds,

the donee is entitled to the interest or income only, and the

principal is retained by the trustees or executors.

In this will, the further direction with regard to these

shares is inconsistent with an absolute estate in the married

daughters. The testator intended to dispose of the share

himself, at the end of the coverture of his married daughters,

respectively, and has clearly expressed this intention by dis-

posing of it at that time. He has done so with great par-

ticularity and precision, providing for three different situ-

ations, the only ones that could exist. If a daughter died

before her husband, leaving children, he gave it to them in
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equal shares; if she died before her husband, leaving no

children, he gave it to his surviving daughters ; if she sur-

vived her husband, he gave it to her absolutely. The first

two dispositions are essentially inconsistent with the

daughter having taken an absolute interest in her fourth,

and the third might be defeated by the husband exercising

his marital right, and reducing the property into his posses-

sion, which he could do with his wife's assent, notwithstand-

ing the provision to secure it to her separate use.

This disposition made by the testator, qualifies the rule

that a simple bequest of personal property gives the absolute

right ; it is the application of the proviso attached to that

rule, "unless a different intention appears in the will."

Such intention qualifies it pro tanlo, and to that extent only.

A question was raised as to the effect of the words, " if

they outlive their husbands, then in trust for my said

daughters, respectively." It was contended that this must be

taken only as a gift of the interest, and then it would be only

for their lives, and the principal would be undisposed of.

This result could not follow ; the two rules above mentioned

would prevent it. If it was a gift of the interest only, by

express words, yet it is without limitation for life, or any

other period ; and an indefinite or perpetual gift of the in-

terest is a gift of the principal. But it is in plain terms a

gift of the principal. The bequests were expressly limited

in trust for the separate use of the married daughters, and

the duration of this trust was precisely defined by the words,

"which trusts are to continue during the joint lives of my

said married daughters, and their husbands, respectively."

Here the trust ends, and the object of leaving it to trus-

tees ends. Then he declares the share to be " in trust for my

said daughter." This amounts to a simple bequest. The

words are peculiarly proper to bequeath money held by trus-

tees. Such a declaration of trust in a will or other docu-

ment executes itself, and vests the property in the cestui que

trust. The limitation over in the case of any daughter dying

without issue, only refers to such death in the life of her
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husband ; it is the natural meaning of the words from their

collocation or situation in the sentence ; it follows the other

alternative, in case of her dying before her husband ; such

death must be with children or without, and here the pro-

vision for the latter case follows right after that for the for-

mer, whilst the mind of the testator was contemplating the

two alternatives. The language might have been more

definite; so may almost any provision in every will; but it

requires much critical acumen to suggest the doubt. The

other construction would be inconsistent with the previous

provision, which gives to each daughter her share absolutely,

if she should outlive her husband. It could never be paid to

her in her life, because it could not be known until her death

that she would not die without children.

I am of opinion, that at Mrs. Thomson's death, one third

of her share vested absolutely in each of her surviving sis-

ters ; and that the share of each of them, including the part

derived from Mrs. Thomson, on the death of her husband,

vested in her absolutely. This will require that the personal

representatives of Mrs. Rotch be made party to this suit.

Colwell vs. The May's Landing "Water Power
Company.

1. An act which authorizes the owner of a mill dam " to raise the dam
and water works " to the height of the natural surface of the water, at the

line of his lands, will be construed to authorize raising the water in the

dam to that height, and not to authorize the raising of the structure of the

dam, by which the water would be made to flow back upon the lands of

the adjoining proprietor.

2. Where the words of an act admit of two meanings, one of which

would make the act unconstitutional, and the other not, it will be held

that the legislature intended to use them in the sense which would be in

accordance with the constitution.

3. The word " dam " is sometimes used to mean the water in the mill

poni, as well as in its natural and proper signification of the structure by
which that water is retained.

4. The grant by a superior land owner, of the right to maintain a dam
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which causes his land to be overflowed at its present height, with a pro-

viso that nothing in the grant contained should be construed to authorize

the raising of the dam, is not a contract by the grantee that he will not

raise the dam.

5. A statute which authorizes the raising of a dam so as to overflow

lands to a greater height, when that height exceeds the limit prescribed

by the grant under which the first dam overflowed them, is unconstitu-

tional, if it does not provide compensation for such additional overflow.

But such raising is not such taking of the lands which are already oc-

cupied by the water, nor such an irreparable injury, as will authorize the

interference of this court by injunction.

This cause was argued on an order to show cause why an

injunction should not be granted.

Mr. Carpenter and Mr. Browning, for complainant.

Mr. P. L. Voorhees and Mr. Bradley, for defendant.

The Chancellor.

The application is for an injunction to restrain the defend-

ants from raising their dam across the Great Egg Harbor

river, at May's Landing, in the county of Atlantic. That

river is not navigable above the dam, which wa? erected by

Jeremiah Stull, by authority of an act of the legislature, ap-

proved March 4th, 1846. The complainant owns a suitable

site for a mill dam and water power, on said river, at a point

one hundred and ninety chains, in a direct line, above the

dam of the defendants, and owns the lands on both sides of

the river above that point, so as to have the right to erect a

dam and overflow them. The fall of the river at this point,

which he designates as his mill site, would be eleven feet.

The defendants, Wood, R. D. Green, and G. R. Green,

with two other persons, were, by an act approved April 3d,

1867, incorporated by the name of The May's Landing

Water Power Company, and that corporation is the other

defendant.

The defendants were authorized by their charter " to raise
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the dam at May's Landing, and the water works connected

therewith, to the height of the natural surface of the water

in the river, at a distance of one hundred and ninety chains,

in a straight line, above said dam, and to raise the dam to a

corresponding height." The natural surface of the water at

the point where the complainant has, or claims to have, his

mill site, is thus made the limit to which the defendants are

authorized to raise the dam, and water works connected

with it.

The old Stull dam, it is alleged by the complainant, raises

the water at his mill site within ninety-seven hundredths of

a foot of its natural level. He charges that the defendants

intend to raise their dam four feet above its former height, by

which the water at his mill site will be raised more than three

feet above its natural level, and the value of his mill site

greatly impaired, or entirely destroyed.

The complainant owns a tract of several acres, wdiioh was

overflowed by the back water, caused by the dam as originally

erected by Stull. In August, 1856, by deed, he agreed with

Nixon, who then owned the dam, that he and his representa-

tives might maintain the dam, and overflow his lands, with a

proviso that nothing therein contained should be construed to

authorize the increase of the head of water beyond the capa-

city of the dam as then constructed.

The act of 1846, and the charter of the defendants, both

provided for the assessment and payment of damages for

lands overflowed by the erection or raising of the dam, before

the water should be raised, unless the use or purchase of the

land had been agreed for with the owners, But neither act

authorized the taking of any water power, or the assessment

of damages, or any compensation for any water power taken

or injured by the raising of the water.

The defendants have not caused any appraisement of the

damages to the land of the complainant, situate below his

mill site, and already overflowed, to be made or tendered

;

and he contends that the proviso in the grant to Nixon, of

the right to overflow, is a condition, the breach of which for-
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feits the grant, and renders a new agreement or condemnation

necessary before the water can be raised any higher on these

lands, and that it was also a contract not to raise the water

higher than it then was.

The complainant also contends that the enterprise of the

defendant is a private enterprise ; and that property taken

for it is in no sense taken for public use, and that it cannot

be taken by exercise of the power of eminent domain.

The defendants, by their answer, deny that they intend to

raise their dam and water works above the natural surface of

the water in the river, at a point one hundred and ninety

chains above the dam, in a straight line, and that they have

done anything for the purpose of raising it higher than that

level. They admit that they intend to raise it to that level,

but not until they have acquired the right to overflow all

additional lands overflowed by Mich raising, in the manner

authorized by law.

The first, and principal question in the cause, regards the

flowing back of the water beyond the complainant's mill site,

so as to injure the value of the water power that belongs to

him as the owner of the adjacent land. His right begins at

the distance of one hundred and ninety chains, in a direct line,

from the Stull dam. He is entitled to have the water pass

from his land at this point at its natural level, without being

raised or obstructed by any artificial change by erections below.

The charter of the defendants grants them the right to raise

their dam and water works to that level. The object of this

limitation evidently was not to authorize any infringement

upon rights beyond that point, whether upon compensation,

or otherwise; no compensation is provided for injury to

water power. The act must be construed so as to authorize

the raising of the water in the dam or pond, at that point,

to its natural level ; such is evidently the intention from the

whole act taken together. The word dam is used in two

different senses. It properly means the work or structure,

raised to obstruct the flow of the water in a river ; but by a

well settled usage, it is often applied to designate the pond of
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water created by this obstruction. The word is used in this

conventional sense in some statutes. The road act so uses it.

And it is evidently used in this sense when it first appears

in the sentence giving power to raise " the dam and water

works " to the height mentioned, whilst, in the same sentence,

it is afterwards twice used in its proper meaning to signify

the structure that ponds back the water. The only authority

to flow back water is in the power " to raise the dam and

water works." If it does not here mean the pond, there is no

authority to raise the height of the water; its association

with the words "water works," here inartificially used,

would give it the same construction, as they were evidently

brought in to refer to the water above the dam. The last

clause of the sentence, the words " to raise the dam to a cor-

responding height," can have no significance, if the word in

the first clause is used in its proper sense to signify the

structure ; but the other construction harmonizes the whole,

and gives to each part its proper effect. " A corresponding

height " does not mean " the same height," but a height of

the dam or structure that will- raise the dam or water to the

prescribed height at the one hundred and ninety chain point.

If the dam or structure was raised itself to the prescribed

height, it must necessarily raise the level of the water at the

mill site, more than two miles above it, higher than the

natural level of the water there, and throw back the water

upon the complainant. As the act* provides no compensation

for this injury, and would therefore be clearly against the

constitution, independent of the question if this is a public

use, this construction will not be given. It is a principle of

construction, that if an act admits of two constructions, one

of which will render it unconstitutional and the other not,

such construction shall be given to it as will make it in

accordance with the constitution ; for it must be presumed

that the legislature did not intend to violate the constitution.

The counsel for both parties very properly agree, that the

natural surface of the water means the surface at the ordi-

nary height of the water, without regard to freshets or
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droughts. If this is the correct construction of this act,

there is nothing in it of which the complainant has any right

to complain as regards his mill site. The defendants do not,

in their answer, claim any right exceeding that construction,

and disclaim all intention of raising their dam or water

works higher than the prescribed height. There is nothing

in the proof annexed to the bill, that shows any intention to

raise the water higher, that is not fully met by these denials

in the answer. If the defendants at any time, contrary to

their declared intention, attempt to raise the water at the

complainant's mill site higher than warranted by the act, by

this construction, he may then apply for an injunction.

The grant to Nixon does not amount to a contract on his

part, that he, or his representatives, will not raise the water

higher than it then was, as ingeniously contended for on

behalf of the defendants. It is only a proviso, or rather, what

Lord Coke calls a protestation, the exclusion of a conclusion.

The words clearly show it. " Nothing, however, shall be

construed to authorize" raising the dam. It is neither a

contract nor a condition, but a precaution, providing against

any extended construction of the grant.

This grant, clearly, with this proviso, does not authorize

raising; the water over these lands. I think it would not

without the proviso. The injury complained of to these

drowned lands, already overflowed by consent of the owners,

is, that the water will be' raised a few inches, or perhaps a

few feet upon them without the consent of the owner. If the

act so far as it authorizes the overflowing of lands without

the owner's consent, is unconstitutional ; or is so because it

does not provide any compensation for raising higher the

water on lands overflowed by the first dam ; or if it

sufficiently appears that the defendants intend to raise the

water without first making compensation, yet it does not

appear to me to be a proper case for interference by prelimi-

nary injunction. The injury is not great or irreparable; on

the contrary, it is so small as to be hardly appreciable.

There is a class of cases where this court will interfere by
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injunction, in which the injury is neither great nor irreparable,

and this case approaches very near that class. Where a

corporation attempts to appropriate and enter upon private

property for its properly authorized uses, without first mak-
ing compensation, as required by the constitution, this court

will always prevent the ousting of the owner ; they will not

put hira to his remedy at law, against the corporation, but will

protect him in his possession until the compensation has been

paid. But in this case the land has been taken, and is in the

possession of the defendants. The complainant can bring an

action at law for his damages, and to have his right settled
;

and the question is a proper one to be settled in the courts of

law. But wherever the cause may be finally settled, this is

not a proper case for interference by preliminary injunction.

The injunction must be denied.

Shann vs. Jones.*

1. A purchaser at a sheriff's sale, when not a party to the original suit,

is held to be made a party by the purchase, so far as to be subject to the

jurisdiction of the court on questions arising from the sale. Upon the same
principle, he may be held to have a standing in court sufficient to be

heard upon the subject of the disposition of the purchase money, while

still in court, when part has been paid by him, and he claims the right to

have it restored.

2. Where a party has become the purchaser at a sheriff's sale, at the re-

quest of the mortgagor, and has paid money on the purchase, he cannot,

as against the mortgagee whose claim would be unsatisfied if the money so

paid was restored to him, have such money repaid, on the ground that the

mortgagor misrepresented the amount he would be compelled to pay.

This matter was heard on an application for an order to

pay the surplus money raised by the sale of mortgaged

premises, to Charles A. Foster, one of the defendants, upon

and in part satisfaction of a mortgage held by him, claimed

to be next in priority to the mortgage of the complainant.

* Cited in Townshend v. Simon, 9 Vr. 241.
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Mr. Schenck, in support of the motion.

Mr. Leupp, contra.

The Chancellor.

The real controversy in this case, is between the defend-

ant, Foster, who claims that he holds a mortgage which was-

an encumbrance on the property sold, next in priority to that

of the complainant, and Simeon W. Phillips, who was a pur-

chaser of the mortgaged premises, or rather a substituted

purchaser, at a sale had by the sheriff, which was not carried

out, the premises having been afterwards re-sold.

A purchaser at a sheriff's sale, when not a party to the

original suit, is held to be made a party by the purchase, so

far as to be subject to the jurisdiction of the court on ques-

tions arising from the sale. Upon the same principle, he may

be held to have a standing in court sufficient to be heard upon

the subject of the disposition of the purchase money, while

still in court, when part has been paid by him, and he claims

the right to have it restored.

At the first sale, the property was bid off by the defendant

Jones, the mortgagor ; the price was $6000. He gave the

sheriff his check upon a bank in New York, for $600, the

ten per cent, required to be paid by the terms of sale. Shortly

after the sale, Phillips and Jones came to the sheriff, and

both stated to him that Phillips had agreed to take the place

of Jones in the purchase, and Phillips gave to the sheriff his

check for $600, in the place of Jones' check, which the sheriff

gave up to him. The sheriff received the money on Phillips'

check. Phillips had agreed with Jones to take Jones' place

in the purchase, and pay for the property and hold it for

him, under the understanding, had from Jones, that all the

money required would be the debt of the complainant, about

$3300. He afterwards found that it would be necessary to-

pay $6000, the whole bid, and determined not to complete

the purchase, thinking that he could not be held to it, as he

had not signed any article to bind him. He sent word by



MAY TERM, 1868. 253

Shann v. Jones.

his son to the sheriff, that he would not complete the pur-

chase, and that the sheriff must not make out the deed. The
sheriff did, however, make out and execute the deed, but

never tendered or delivered it to Phillips. On the day when
the consideration was to be paid, Shann met at the sheriff's

office the son of Phillips, who was fully authorized to act for

his father in the matter ; and Shann, being disappointed in

not receiving any money and being desirous of receiving

what had been paid, the sheriff, with the consent of Phillips,

through his son, paid to Shann $500 of that money, and

retained $100 of it for the costs and expenses of sale. S. B.

Phillips, the son, says that his consent was given in writing,

with a provision that he should be repaid the money out

of the proceeds of the next sale. Neither Shann nor the

sheriff recollect this provision, or that any writing was given

for consent, and none is produced.

The sheriff again advertised the property, and at the second

sale it sold for $4700. Of this, about $3300 was required to

satisfy the complainant, and the excess, even with the $600
paid by Phillips, will not be sufficient to pay the mortgage of

Foster. Foster claims that he is entitled to have the $600
appropriated to pay the complainant's mortgage, and demands

of the sheriff that he shall so appropriate it, and will not con-

sent that it be returned to Phillips. The question submitted

to and argued before me, and which it is requested by counsel

on both sides, that I shall determine without regard to the

form in which it is brought up, is whether under these cir-

cumstances, Phillips is entitled to have the money repaid

him, or whether, on the other hand, Foster has a right to

have it appropriated towards the payment of complainant's

decree.

The ground on which Phillips claims to have the money
repaid is, that it was paid under a mistake, into which he

was led by Jones. This might be sufficient ground if Jones

was the only party to be affected, but as it is, the real loss

would be to Foster, and not to Jones ; Jones in no event can

claim any of this surplus. And I know of no principle by

Vol. IV. Q
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which any one can be called upon to repay money on account

of a mistake into which the party paying it was led by his

own negligence or by a third person. The sheriff gave up

the check of Jones, and all claim upon Jones, as a purchaser,

and took the .$600 of Phillips, in lieu of it, as his indemnity.

The check of Jones may have been worthless as a commercial

security, but the penal consequences of the representations

made by him to the sheriff on its being given, if untrue, were

such as might have compelled its payment. The sheriff,

after putting upon the property the expenses of the sale, had

no right to take a worthless check for the per centage, or to

give up one which from any cause might be good, except

upon adequate consideration. He did nothing to mislead

Phillips, who entered into the bargain without any misrepre-

sentation by him. The money was used by the sheriff with

Phillips' consent, for the purpose for which it was paid to

him. And even if I were satisfied that it was paid with a

proviso in the consent, as claimed, that would only neutralize

the effect of the consent ; it would lay no ground for Phillips

to claim the money, stronger than he would have had without

any consent.

The sheriff was willing to pay back the $500, if the parties

in interest would consent ; but has very properly, upon their

request, declined to pay it back, and submitted the question

to the court.

The sheriff has some discretion, with regard to the strict

enforcement of the terms of sale. It was so held in this

court, in Woodhull v. Neafie, 1 Green's C. R. 409. In that

case, it was determined that he was not bound, at the re-

quest of the defendant, to refuse a deed, and re-sell the prop-

erty because the purchaser did not comply, at the very day,

with the terms of the sale. But that case only allows him

to dispense with time—an immaterial matter. Neither that

case, nor any other which has fallen under my observation,

holds the sheriff authorized to release the purchaser from the

purchase, or yield any substantial right affecting the de-

fendants. It would be a great wrong to the defendants, if
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a sheriff should, at his option, release a purchaser from a good

sale, when the purchaser could hold him and retain his pur-

chase, when made at half the value. This defendant, and

every defendant in a suit, although there is no decree in his

favor, has an interest in the property sold, and in having an

advantageous sale ; and the sheriff, even with the complain-

ant's consent, cannot deprive him of the benefit of such sale.

Phillips has no rights as against the sheriff or Foster ; and

the sheriff has no right to refund this money, without Foster's

consent.

This $600 must be credited on the amount due to the com-

plainant. The sheriff must pay the surplus into court; and

it must, by an order in this suit, be referred to a master, to

ascertain and report as between the defendants, whether Foster

is entitled to be first paid, and what amount is due on his

mortgage. The report used on the argument, made in

another suit, cannot be used in this for that purpose.



CASES
ADJUDGED IN

THE COURT OF CHANCERY
OF THE

STATE OF NEW JERSEY,

OCTOBER TERM, 1868.

Carlisle and others vs. Cooper.*

1. The courts of this state have, by analogy to the statute relating to title

to other real property, adopted twenty years as the term for acquiring an

easement by enjoyment. The adverse enjoyment must have been contin-

uous, and to the full extent for the whole of the time.

2. In case of a dam, the easement acquired is not the right of maintain-

ing a dam or structure upon the land of the party himself, but the right to

flow back the water on the land of his neighbor. His neighbor has no

right of action for the mere building of the dam, unless it throws the water

back upon his land ; his suffering it is no acquiescence in anything from

which a grant or permission can be presumed.

3. No one is bound to measure the dam of an adjoining proprietor, and

employ an engineer to calculate whether, if kept tight and full, it will

throw water upon him. But when it does throw water upon him, if he

permits it for twenty years, a grant will be presumed ; but this only to the

extent to which his land was habitually or usually overflowed.

4. The rule is that any interruption of enjoyment during the acquisition

of an easement, that is within the twenty years, will defeat the acquisition.

After the acquisition is complete, no interruption or cessation, except for

* Cited in Denton v. Leddell, 8 C..E. Or. 71 ; Horner v. Stillwell, 6 Vr. 31G.
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twenty years, or with a plain intention to abandon, will destroy the

easement.

5. When the dam is a permanent structure, it is not necessary that the

water should be kept constantly in it, to its full capacity ; nor that it

should be always kept in perfect repair. It is the height of the water as

ordinarily kept in the dam, when kept in repair as dams are kept for

profitable and economical use, that will fix the height acquired by pre-

scription. If a dam is permitted for one or more years to be out of repair,

so as not to injure the land above it, that time will not be counted in the

prescription ; the prescription is interrupted, and must commence anew.

6. This rule must apply only to such dams as are permanent, and to such
gates and movable parts as are constantly used and kept in their places to

raise the height of the water. Boards or gates that are only used in sea-

sons of low water, so as to increase the water in a mill pond, without over-
flowing the lands above, and used at intervals only, cannot gain the right

to keep the dam at the height to which they raise it, if that will make the
level of the water upon the lands of the upper proprietor higher than
maintained for the period of twenty years.

7. "When an easement to flow water is claimed by adverse enjoyment,
the whole burthen of proof is on the claimant.

This cause was argued upon the pleadings and proofs, at a

special term, held at Morristown, in July, 1868. The facte

of the case sufficiently appear in the opinion of the Chan-
cellor.

Mr. Pitney, for complainants.

Mr. Vanatta and Mr. Shipman, for defendant.

The Chancellor.

The object of this suit is to abate an injury or nuisance in

overflowing the lands of the complainants, by back water,

occasioned by the dam of the defendant ; also to ascertain

and settle the height at which the defendant is entitled to

maintain his dam, or to back the water upon the land of the

complainants.

That this court has jurisdiction for both these objects, was
settled in a decision* in this cause upon a motion to dismiss

the bill, which was, by consent of parties, argued and de-

*3C.E. Or. 241.
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cided, as if the question had been raised upon a demurrer to

the bill.

The evidence has been prepared with great care and labor

on both sides, and although its volume, which extends to

nearly two thousand printed pages, and the expense of taking

it may seem disproportionate to the value of the property in

controversy, yet most of it has a direct bearing upon the

questions in controversy.

The bill alleges that the complainants, as devisees ofThomas

M. Carlisle, deceased, own a farm in the township of Chester,

in the county of Morris, bounded on Black river, and that

they are entitled to have the river flow along the same in its

natural and accustomed channel, free and clear of all obstruc-

tions. It alleges that about half a mile below the farm, the

defendant has a dam across the river, which, prior to the year

1846, in no wise affected, obstructed, or retarded the flow of

the river, at any point along complainants' farm, to their

knowledge or belief; that the defendant, in 1846, increased

the height of his dam about three feet, by which the water of

the river is made deeper all along the complainants' farm, and

parts of the farm overflowed by it. The prayer of the bill is,

that the height to which the defendant raised his dam in 1846r

may be ascertained by the court, and that the defendant may

be compelled to reduce the dam to the height at which it was

before 1846, and concludes with the usual general prayer for

relief.

The defendant admits, and the evidence shows, that the

dam of the defendant flows back the water of the river upon

the lands of the complainants, higher than it would flow by

the natural course of the river; and he places his defence

upon the right acquired to do this by prescription, or by

having so flowed back the water for more than twenty years.

The proof shows that from 1852, about fourteen years before

the filing of the bill, the dam, and water in it, has been main-

tained at the height maintained by the defendant ; it was so

maintained by movable gates, put upon the mudsill of the

tumbling dam. Before 1852, the tenants who occupied the

mill varied much in the use of these gates. They generally,
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except in freshets, when to do so was dangerous, kept these

gates down, and raised the water in the dam to the height of

the gates. This left a space between it and a cap-piece

above it, through which the water flowed. Some of the

tenants used boards, or false gates, which were put on the

top of these regular gates, at times when the water was low

;

some, at times, filled up the whole space, and made the water

flow over the cap-piece ; others did not, but suffered the

water to run under the cap-piece. There is also evidence

tending to show that at some time within the twenty years

the cap-piece itself was away, and the water was kept back

by loose boards placed on the mudsill, against pins driven

in holes bored in the mudsill for that purpose.

The question then arises, whether, by such use of a dam

for more than twenty years, a right is gained by prescrip-

tion to maintain the water constantly and permanently, as

high as it would be kept by a tight dam at the height of this

cap-piece; or whether the right acquired is only to the

height of the regular gates, kept up constantly and regularly,

except during freshets, for the whole of the twenty years.

These lower gates may, without difficulty, be considered a

part of the regular and fixed dam, and twenty years' con-

tinuous use of them would give a right to maintain them,

except during freshets or high water.

There is in this state, no statute of limitation by which an

easement may be acquired ; but the courts have, by analogy

to the statute relating to title to other real property, adopted

twenty years as the term for acquiring an easement by en-

joyment. In adopting this they adopt all the other requi-

sites in the statute, and annexed to it by construction. This

would require that the adverse enjoyment must have been

continuous, and to the full extent for the whole of the time.

The possession or enjoyment of part, with a claim to the

whole, is not sufficient. It is not sufficient that a person

entering upon lands, has entered more than twenty years

ago, if there have been one or two years in which he has had

no possession within the twenty years. The possession must
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be continued. The same rule must apply to the acquisition

of easements.

In case of a dam, the easement acquired is not the right

of maintaining a dam or structure upon the land of the party

himself, but the right to flow back the water on the land of

his neighbor. He may build on his own land a dam of any

height, provided it flows back no water. His neighbor has

no right of action ; his suffering it is no acquiescence in any

thing from which a grant or permission can be presumed.

And the prescription, to be valid, must be to flow back the

water, by having done so for twenty years. No one is bound

to measure the dam of the adjoining proprietor, and employ

an engineer to calculate whether, if kept tight and full, it

will throw water upon him. But when it does throw water

upon him, if he permits it for twenty years, a grant will be

presumed; but this only to the extent to which his land

was habitually or usually flowed.

This principle is founded on the reason upon which the

prescription for easements is based, and is sustained by the

weight of authorities ; although some opinions and decisions

are found to the contrary, making the height at which a dam

was built, and kept for twenty years, the measure of the ex-

tent, although it had not been kept or used so as to back

water on the adjoining lands.

The Supreme Court of New York, in the case of Stiles v.

Hooker, 7 Cow. 266, hold that it is the height of the water,

not of the dam, which gains the right by prescription. In

Mertz v. Dorney, 1 Casey 519, the Supreme Court of Penn-

sylvania hold the same doctrine. In Connecticut, in Branch

v. Doane, 17 Conn. 402 and 18 Conn. 233, the court adopts it.

In the opinion in the Court of Errors in this state, in Cooper

v. Carlisle, 2 C. E. Green, 525, it is declared that the acqui-

escence to bind must be acquiescence in the flowing of the

water, and not in raising of the dam.

In Monmouthshire Canal Co. v. Harford, 1 Cromp. M. &
R. 614, the English Court of Exchequer hold that the en-

joyment must be continued and uninterrupted; that if they
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had enjoyed for one week, and not for the next, and so

on alternately, their plea would not be proved. In Pol-

lard v. Barnes, 2 Cash. 191, the judge, on the trial, had

charged that in a claim of an easement to pile logs on an-

other's land, an omission to pile for one or more years, with-

out intention to abandon the claim, would not prevent the

acquiring title by prescription ; but the Supreme Court sus-

tained the exception, and declared that whatever affects the

continuity of enjoyment of an easement, as a cessation to en-

joy it, destroys the effect of the previous user.

In Dana v. Valentine, 5 Mete. 13, the court, on the other

hand, held that omission, for two years in the twenty, to ex-

ercise an offensive trade, did not prevent the title by pre-

scription. The opinion is placed on the ground that there

was no evidence of the intention to abandon ; it is a clear

misapplication of the doctrine that after a right is acquired

by prescription it will not revert by non user, except with

intention to abandon, and the authorities relied on are only

on that point. The rule is that any interruption of enjoy-

ment during the acquisition of an easement, that is within

twenty years, will defeat the acquisition ; after the acquisition

is complete, no interruption or cessation, except for twenty

years, or with a plain intention to abandon, will destroy the

easement.

Again, in Cowell v. Thayer, 5 Mete. 253, it is held that

the efficient height of the dam, at which it has been kept for

the twenty years, will determine the height at which the water

may be kept. This decision is approved of in Ray v.

Fletcher, 12 Cush. 208, with some modifications, the court

holding that it was not the actual height of the dam, but its

efficient height, according to its structure and operation to

maintain the height of the water when in repair and good

order, that regulates the prescriptive right.

But in Massachusetts, the law regulating dams and the

recovery of damages, depends, to a certain extent, upon their

peculiar statutes. These permit any land owner to erect a

dam, throwing back water upon the proprietor above, and
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the damages are ascertained and assessed by a jury, im-

paneled for that purpose ; and the courts may well presume

that the damages were assessed on the basis of the overflow

by the efficient height of the dam, if kept up and in good re-

pair. The right to overflow is not then acquired by pre-

scription, but it is a defence to any greater damages than

those occasioned by the dam as originally constructed.

So in England, in Carr v. Foster, 3 Ad. & El. {N. 8.) 581,

the Court of Queen's Bench held that omission to use com-

mon of pasture for two years would not prevent title from

accruing by prescription. But that was under Lord Tenter-

den's act, 2 and 3 Will. IV., ch. 71, which provides that no

interruption, except acquiesced in for one year after notice of

the interruption and by whom made, shall prevent title from

accruing by prescription.

The whole object of requiring twenty years instead of six

or two for acquiring title to lands by possession, and to ease-

ments by enjoyment, will be frustrated if the title can be

gained by enjoyment at intervals during the twenty years,

intermitted without any evidence of intention to abandon.

And in no case is it permitted to annex the possession of

lands, or the enjoyment of an easement at one time, with

such possession or enjoyment at another time, so as to make

up the twenty years. In states where effect is given to

the enactment that the time during which disabilities exist

shall not be computed as part of the period of limitations,

the period of intervening disability is deducted from the term

of continuous enjoyment, and the residue counted. That in-

terruption is not to the continuity of the enjoyment, but of

the operation of the adverse possession.

When the dam is a permanent structure, it is not neces-

sary that the water should be kept constantly in it, to its full

capacity ; the daily use of the water will vary its height.

Nor is it necessary that it should be always kept in perfect

repair ; but it is the height of the water as ordinarily and

usually kept in the dam, when kept in repair as darns are

kept for profitable and economical use, that will fix the
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height acquired by prescription. If a dam is permitted for

one or more years to be out of repair, so as not to injure the

land above it, that time will not be counted in the prescrip-

tion; the prescription is interrupted, and must commence

anew.

This rule must apply only to such dams as are permanent,

and to such gates and movable parts as are constantly used

and kept in their places to raise the height of the water.

Boards or gates that are only used in seasons of low water,

so as to increase the water in the mill pond, without over-

flowing the lands above, and used at intervals only, cannot

gain the right to keep the dam at the height to which they

raise it, if that will make the level of the water upon the

lands of the upper proprietor higher than maintained for the

period of twenty years. Such boards may be used for

twenty years with such care and judgment as to do no injury

to the lands above, and when permanently added to the dam
destroy them. Marcly v. Shultz, 29 N. Y. R. 346.

These rules thus fixed, will much facilitate and simplify

the labor of examining the mass of evidence in this cause.

The answer of the defendant admits that at the time of

filing the bill in this case, September 17th, 1866, the dam
was higher than he had a right to maintain it, by nine inches,

which it states was the height that it was raised in 1846

;

and it further states that between the filing; of the bill and

answer, and on the 23d day of November, 1866, the defend-

ant reduced the height of the dam nine inches, so that it

is now of the same height as it was before it was raised in

1846. So the question is, whether the defendant is entitled

to maintain the dam at this reduced height.

The burthen of proof in this case lies on the defendant.

The complainants, as owners of the fee of the lands above,

have clearly the right to have the river kept at its natural

height, and in its natural channel along their land, unless

the defendant can show, by grant or prescription, a right to

flow back at a greater height.

The dam was erected on the site of an ancient dam, in
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1827, by Nathan Cooper, the uncle of the defendant, who
devised it to the defendant, at his death, in 1834. The

defendant contends that the dam erected in 1827, with an

addition put upon the tumbling dam, in 1828 or 1829, was

substantially the same that it now is. All agree that the

height of the water in the pond and in the river along the

complainants' farm, is regulated by the tumbling dam. This

consists, as it is since reduced, of a stone wall and a piece of

timber about thirty-six feet long, lying on the stone-work,

called the mudsill, with a cap-piece above it, supported by

five posts, one foot long. This intervening space is now filled

up at the ends by solid planking, and in the middle, for

twenty- four feet, by movable gates, filling the whole space;

these are usually kept down, except in freshets or extraordi-

nary high water, when they are raised to allow the water to

run off more rapidly.

The alterations made in the dam in November, 1846, were

within twenty years before the commencement of this suit,

and this makes it necessary, in order to maintain title by

prescription, that the defendant should show user before that

change.

The main controversy upon the facts is, as to the extent

of that change, and the use of the dam before it.

The complainants contend, that at that change the mud-

sill was raised nine inches higher than it was before, and

that, by the superstructure placed upon it, consisting of posts

twenty-one inches high, and a cap-piece nine inches thick,

and the boards which were afterwards fixed so as to fill the

space below the cap -piece, the height of the dam was raised

some three feet higher than before, and remains now, after

the reduction in 1866, two feet three inches higher than it

should be ; or, even if a right was acquired by the use of gates

on the old mudsill between 1827 and 1846, of eight or ten

inches wide, that the height is more than twenty inches above

what it should be.

The defendant contends, that the present mudsill, which

he admits was placed there in 1846, is of the same height as
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the one wkich had been there from 1827, and that the cap-

piece and superstructure is, since reduced in 1866, of the

same height as the like superstructure which was placed there

in 1828 or 1829, and maintained until 1846; and that ever

since it was placed there, gates of nine or ten inches wide

have been placed upon the sill, and loose boards, or flush

boards, have been used by the occupants of the mill at their

pleasure, to fill up the interval between the gate and the

cap, so as to make the top of the cap the real height of

the dam.

There is much conflict of evidence as to the fact of raising

the mudsill in 1846. The defendant, by John Vandoren,

the millwright who built the dam in 1827, and re-built it in

1846, by Peter H. Stryker, a carpenter who helped re-build

the dam, and place and frame the sill and superstructure,

and by John G. Crater, who was present, and, with Vandoren
and Stryker, actually laid the sill in its place, gives direct

evidence that it was not raised, but put in the position of the

old sill. Defendant himself, who had owned the mill for

twelve years, and known it for twenty years, and who was
there from time to time while the dam was being re-built in

1846, testifies that k was not raised. They testify, further,

that the first mudsill was kept in its place by rafters dove-

tailed into notches on top of it, and extending for their full

length of twenty-five feet up stream, with an inclination

downwards, and which were covered with plank and gravel,

so that they could not have been raised, and that the present

sill was inserted under them, and that some stones below,

which had to be removed for the purpose, were replaced by
others put in to support the sill, but at no greater height.

On the other hand, for the complainants, J. R. Axtell, the

mason who placed the stones under the sill, James H. Douglas,

the tenant or miller who operated the mill at the time, his

father, David A. Douglas, and his brother, Isaac P. Douglas,

who were all present and saw the new sill placed, testify

that it was put higher than the old sill by its own thickness

of nine inches. The number of the witnesses is equal on
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each side ; their opportunity for knowing the facts is equal

;

and, for aught that appears, their credibility and intelligence

are equal. The men who were operating the mill, and were

to gain by raising the dam, would be as apt to notice and

remember the fact of raising it, as the workmen whose in-

terest in it ended with the day's labor. The rafters fixed in

the earth are evidence of another kind. The memory of

any one as to the manner of doing what was of no particular

interest to him, at the end of twenty year's, is very unreliable.

Few of us, when we revert to matters of a business nature,

transacted, or witnessed by ourselves twenty years ago, am
state particulars with confidence or accuracy, to our own

satisfaction, without memoranda to rely on. But a fixed

monument like these rafters which seem almost immovable,

are entitled to reliance.

But the complainants adduce evidence by soundings, tend-

ing to show that these rafters are not twenty-five feet long,

but only extend a few feet from the cap-piece, and that the

planking extends only part of the way, and that beyond it

the earth and loose stone, between and upon the rafters,

would be no serious impediment, if the plank were removed,

as they were in 1846, to raising each one separately, so as

to admit the sill under it. The defendant was asked, but

refused to let down the water and permit the complainants

to dig and see whether these rafters extended twenty or

twenty-five feet from the sill, or so far as to be proof that

the sill could not have been raised. The defendant was not

bound to do this ; he was not bound to furnish evidence for the

complainants, nor should his refusal have any effect against

him in the case except as to this evidence. But it must

suggest great doubt as to the weight of that. Both parties

have, without regard to trouble or expense, furnished evi-

dence upon parts of the case far less important than this;

and it would seem to raise a doubt as to the confidence of

the defendant in this important testimony, that he was not

willing, after the proof given by the complainants as to these

rafters, to permit them, at their own expense, to show the
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truth. It does not destroy the value of this evidence, but,

in my mind, much weakens it.

There are again other matters to support the witnesses of

the complainants. The theory of the complainants and their

witnesses is, that the space between the first mudsill and

cap-piece of 1827 and 1828, was about two and a half feet;

that less than half of it was occupied by the permanent gates,

and that the interval between the gates and the cap-piece

was open, except where occupied by narrow, loose boards,

which were occasionally put on ; and that, where the mud-

sill was raised in 1846, this space was reduced to twenty one

inches. The defendant's theory is, that the mudsill and

superstructure of 1827 and 1828, were, as to height, the

same as now, and that the only alteration in height in 1846,

was raising the cap-piece, by making the posts nine inches

longer.

A number of witnesses for the complainants, who had op-

portunity of knowing, state that the distance between the old

sill and cap-piece was from two and a half to three feet, and

the opening above the gates from one to two feet. On the

defendant's theory, the distance was then, as now, one foot,

and the opening was not more than three inches. The dif-

ference between these is so great and obvious, that I can

hardly conceive that any witness could make this mistake.

Little reliance is to be placed upon the recollection or estimate

of feet or inches by witnesses, but the impression made by an

opening so narrow as three inches in a heavy superstructure

like this, is so different from that presented by a space of

one or two feet, that few would confound them. Yet this

may seem possible, if we suppose that it is the recollection

of the relative width of the opening to the whole space,

which guides the witnesses ; a mistake as to the whole space

not seeming so absurd.

Again : if the raise made in 1846, was only to be of the

cap-piece, which could be used or not, at the pleasure of

Cooper, as he could arrange with T. M. Carlisle, it seems

strange that he would not be willing to make that without
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several messages to Carlisle, to find out if he could buy the

right. He need have made no negotiation until 1852, when
the raise seems for the first to have been effectually made.

If the sill was to be raised, which in high water would raise

the level of the stream, and could not be lowered, there

would be an object in making the bargain before doing the

work.

These considerations leave great doubt as to the effect to be

given to the evidence on this point, even as against the infer-

ence to be derived from the rafters. But, on the whole,

especially as the presumption of fact would be that the sill was

put in the same place, I yield my convictions to the force of

the evidence of the defendant, and come to the conclusion the

present sill is where that of 1827 was placed.

But, according to the principles of law above stated, which

must guide us, it is not sufficient to show that the cap-piece

of 1828 was elevated twelve inches above the sill so that the

water could be raised to its top ; but it must appear that it

was used for that purpose, and that the water above it was

raised to the height now contended as lawful, for twenty

years continuously, or the prescription must fail. If the

water, generally, was only raised to a point below the cap,

or if for one or more years during the twenty years, the cap

and gates were both away, and the water ran over the sill,

the prescription cannot be maintained. If the gates were

regularly raised in high water, it would not defeat the pre-

scription ; it would only qualify it, and give the right, subject

to their being raised in high water. If, by accident or other

cause, they were temporarily out of repair, and again re-

placed with usual promptness, showing the design to keep

them up continuously, it would not defeat the prescription.

And, in this matter of proof of use and the extent of use

so as to acquire the right, the burthen of proof is legally

and properly on the defendant. He is seeking, without con-

sideration of any kind, to appropriate property clearly be-

longing to another, and to acquire title by a law which was

designed to quiet just title, and must, therefore, show him-
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self within the provisions of that law. Courts should have

no prejudice against statutes for limitation of actions. They
are wise and beneficial laws, founded on principle, and with-

out doubt more often protect than defeat right, and full effect

should be given to their provisions. But the burthen of

proof of title by possession against the former owner should

be held strictly upon the claimant.

In this case, to show that he has right to raise the water

to the top of this cap-piece, or for any distance above the sill,

the defendant must show twenty years continued use to such

height. The evidence need not be direct or positive ; it may
be circumstantial, or any kind of evidence that will convince

the court.

' The evidence on part of the defendant consists, and must

consist, mainly, in direct proof that gates and boards were

placed and kept up to a certain height over the sill ; that, on

part of the complainants, of proof as to the gates and boards,

and, in part, as to the situation of the river and objects on

the pond and river above the dam, tending to show that the

dam could not have been kept at the height claimed.

Before the raising of the dam in 1846, which is an impor-

tant period in the question, there is little evidence on part

of the defendant, except as to the height of the top of the

permanent gates. There is evidence as to loose boards,

which may be called flush boards, sometimes put on by the

tenants when the water was low, or in dry times, but there

is no proof whatever as to the regularity or manner of their

use, or that they were ever used, except when the water was

low, and when their use would not raise the water at com-

plainants' line higher than it might lawfully be. The
measurements and observations of Stout Carey and others,

clearly show that, by the use of these boards, the water at

the dam might be raised to the top of the cap-piece from a

foot below, and only raise the water in the stream above a

fraction of an inch, although this was not generally the effect

of the use of them. The only proof of the water being per-

manently raised above the regular gates first put in, is the

Vol. iv. e
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evidence of Vandoren, who made the gates, both in 1828

and in 1846, and who says that sometime after he made the

gates, in 1828, of nine inches high, he saw that they had

been made wider, so as to lap on the cap-piece, and made

the water flow over it. This is so exactly like what is shown

by several witnesses on both sides to have been done in 1852

or 1853, to the gates he put there in 1846, and is so entirely

inconsistent with the testimony of a number of witnesses, who

would more probably notice and recollect as to the gates of

1828, and whose evidence cannot be disregarded, that it is

easy and natural to suppose that Vandoren has mistaken the

time, and refers to the addition made to the gates of 1846.

The additions were not made by him, but were only observed

casually in passing the dam.

Vandoren says that the permanent or solid gates made by

him in 1828, were nine inches wide; the defendant says they

were nine or ten inches wide. Both say that flush boards

were provided for the tenants to put on the gates when the

water was low. Both knew that they were sometimes used.

They give no particulars as to the use. The defendant, in

his answer, where he was not confined to answering according

to his knowledge, but could state the fact according to his

information and belief, contents himself with saying, that

since 1846 the water has been kept up so as to run over the

tumble a considerable part of the time, and says nothing as to

the water or gates on the old dam. And Crater says, that

before 1846, he saw water run over cap-piece a number of

times, but that the gates in old dam did not go up to cap-piece.

The new gates, after 1846, Stryker says, did not reach the

cap-piece by three inches, and Vandoren says, he thinks were

about seventeen inches wide, or about four inches below.

This shows that, until 1852, there was no use, except by flush

boards, that would reach within three or four inches of the

top of present cap-piece.

Except to the height of the permanent gates of 1828 and

1846, respectively, the complainants fail to show any con-

tinued maintaining of the dam or the height of water above
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the sill, or any continued use of flush-gates, or any regular
intermitted use, by which a qualified right might be gained.
On the other hand, the evidence of the persons who were
tenants of the mill, and daily used the water and the dam,
show that there were no such continued or regular use of any-
thing, except the permanent gates. The evidence of the occu-
pants of the mill from 1834 to 1863, with a short interval, is

in the case.

David Woodruff, who occupied the mill from 1833 to 1839,
testifies that in that time no loose boards or other contrivance
was used to raise the water higher than the gates, that the
space between sill and cap was two and a half or three feet,

and that the gate occupied twelve or fifteen inches of this
space. On the assumption that he is mistaken as to space,
and that his relative proportion only must be taken, the
gates must be assumed as about seven inches high. Elias
Dorland, who was employed by him frequently, during three
years of this time, in the mill, says, there was nothing that he
knew of to raise the water higher than the upper edge of the
gates.

George D. Emmons, occupied the mill after Woodruff, from
1839 till 1843. He says, that he sometimes in dry times
put boards on the gates, boards six inches wide, and these did
not come within three inches of the cap. He says the gates,

he thinks, were fifteen inches wide, which, with nine inches
above them to cap, would make the space between sill and cap
twenty-four inches at least. This is inconsistent with defend-
ant's theory, which I adopted as to the raising of the sill

;

taking his proportion as correct, the gates would be seven and
a half inches high. He says, the boards were not on one
fourth of the time, and for one whole season, were not on at
all. He says, he did not use the fifteen inch gates much
more than half the time ; that the boards never closed the

space up to the cap-piece ; and he has no recollection of seeing
the water up to the cap-piece. He thinks he did get the water
to the top of these flush boards, but it was very seldom. He
was called as a witness by the defendant.

Samuel D. Emmons, a brother of George, who worked for
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him at the mill for two years, between 1839 and 1843, says,

when he was there, the gates were held up by pins in the

sill ; that the frame work, that had been there at first on the

top, had rotted away ; that the gates were eight inches wide
;

and he recollects of nothing except these boards.

Simon "V. Emmons, another brother of George, lived at

the mill with him in 1840, and lived in the neighborhood in

1843 and 1844; he used to take the boards off the tumble-

dam. He says they were between six and ten inches wide,

and rested on the sill supported by pins ; that there was no

cap-piece there, but there was a piece across, two or three

feet above the sill, to walk on.

Charles S. Emmons, a witness for the defendant, worked

for George D. Emmons, at the mill, in 1839, for six months

from the first of April. He says, boards were put on the

gates in time of low water, but that they did not reach the

cap-piece by four or six inches.

William Dorland, who worked at the mill for George I}.

Emmons, and used to raise and lower the gates, says that

the cap-piece was about three feet above the sill, the gates

from twelve to fourteen inches high, and came about two feet

from bottom of cap-piece.

From 1843 to 1845, one Lanning occupied the mill, and

there is no proof how the gates or flush boards were used

in that time, or whether they were used at all. The presump-

tion would be, that the gates were used, but as to the flush

boards no use can be presumed.

From 1845 to 1850, Harvey Douglas occupied the mill.

He says, when he went there, there was no cap-piece ; that

the gates used were seven inches wide, and stood on the sill

supported by pins ; this was so until re-building in 1846 ;

that the gates used on the sill after repairs in 1846 were not

over eight inches wide ; that he measured them ; he never

saw the water run over the cap-piece ; it discharged under it.

This witness was examined by the defendant in a former suit

in this court, between the same parties. If he is to be be-

lieved, and no one contradicts him, there was no use of the

dam or gates to a height more than eight inches above the
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sill, from 1845 to 1850. Four of these five years are neces-

sary to give effect to the prescription. And without proof

that during these four years the water was kept more than

these eight inches above the sill, the defendant cannot be

adjudged to have any right above them.

Isaac P. Douglas, his brother, worked for him from 1845

to 1850, at the mill. He says, in 1845 the gates were sup-

ported on sill by pins in holes bored in sill, and that after

new sill, in 1846 to 1850, the gates did not reach cap by nine

inches.

John D. G. Carlisle supports the proof that, in Douglas'

time, the gates were held by pins driven in the sill.

David A. Douglas succeeded his son Harvey, and occupied

the mill from 1850 to 1852. He says the water never ran

over the top of the cap while he was there ; that the gates

which ^Vandoren made did not reach the cap or fill the dam
;

that he made others a foot wide to do it ; but these made by
him were used very seldom.

William H. Dorland was tenant in 1852, and continued in

the mill after that first year, until 1856. When he went
there the permanent gates were on the dam, and flush boards

were lying there. He thinks the permanent gates were

fourteen inches, but never measured them, and has no reliable

recollection about their width.

Abraham Emmons, who was in Dorland's employ at the

mill from April 1st, 1852, for nine months, says that the

gates then were eight inches high, and that he only once saw
water run over the cap.

James Vanderveer occupied the mill in 1853. He says,

before he came the water discharged under the cap; after

that, over it.

About this time there was put in the mill two additional

run of stones, and after this, the space of twenty-one inches

to the cap was kept filled with flush gates which would raise

the water to the top of the cap.

Whatever reliance ought to be placed upon the evidence

on part of the complainants, even if we disbelieve all their
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witnesses, yet there is nothing in the case to show that from

1846 to 1852, which is a vitally important point as to time,

the efficient part of this dam was maintained continuously

by permanent gates, or regularly, or with regular intermis-

sions, by flush gates, or loose boards, more than nine inches

above the sill. Vandoren swears, that he thinks the gates

he made were about seventeen inches wide, and Stryker, that

they reached within three or four inches of the cap ; but

there is no proof at all that these gates were continued in

use from 1846 to 1853, and such evidence of their width, if

their use was proved, would not be sufficient to establish

title. And from 1842 to 1845, there is nothing to show that

the gates were kept up higher, or in fact that they were kept

up at all, and there can be no presumption that they were

kept up higher than Douglas found them in 1845.

The defendant's title and its extent depends upon his en-

joyment for twenty years, and there is no proof of enjoy-

ment for twenty years, that extends to the top of the cap, as

it now stands, and no sufficient or satisfactory proof that it

extends beyond the top of the gates as they were in 1845

and 1 846, before the raising of the dam. The width of these

gates in 1845 and 1846, until November, is shown to have

been between six and eight inches or seven inches—at all

events not more j and from this evidence, I am compelled to

determine that it was seven inches, which, with the thickness

of the plank upon the sill, will make the height at which the

defendant is entitled to keep the permanent gates in the dam,

nine inches above the sill ; this right is qualified by the ob-

ligation to raise them, in freshets or high water. There is no

proof of any use of the flush boards or false gates in such

definite manner, or at certain fixed times or occasions, as to

have gained a qualified right to use them, when they raise

the water to any extent at the land of the complainants. When
the use of them does not so raise the water there, the de-

fendant, of course, may place them on his gates. The post

and cap-piece, as they now are, do not obstruct the flow of

the water so as to affect the complainants' land, and will not
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be interfered with ; but the defendant will not be allowed in

any way to diminish or close the space between the cap-piece

and the top of the gates, which must remain at least three

and a quarter inches wide.

The conclusion at which I have arrived from the evidence,

as to the use of the gates, is supported strongly by the facts

shown as to the height of the trunk. The condition of the

old trunk is inconsistent with the gates having been kept as

high as the top of the present cap, but the height is not

proved with sufficient certainty to show that the dam must

have been lower than the point fixed above as the proper

height. The old post is not sufficiently identified to be made
the basis of an adjudication, and the proof as to the doorsill

is so contradictory, and in itself so uncertain, that it could

not be relied upon to fix the height by inches.

So, with regard to the bottom of the outlet, as deepened in

1837, and the state of the water when it was dug, as the

bottom of it is eight inches lower than the present cap-piece,

it is clear that, for the months occupied in digging, it could

not have been kept clear from water or dug out at all, if the

efficient part of the dam was of that height ; but if the gates

had been twelve inches lower, or nine inches above the pres-

ent sill, when the water above the outlet was shut off, the

water below would soon flow down into the pond, which was

four inches below that level. There is nothing in this to vary

or shake the conclusion at which I have arrived ; but there is

much to support it as against the defendant.

The complainants have introduced a mass of evidence as

to the relative height of the water before 1846, and after it,

at ten other localities in the pond, and along the river above

the pond ; and the defendant has produced evidence to rebut

it. The weight of this evidence seems to me to be for the

most part with the complainants, and I am convinced that it

supports the conclusion at which I have arrived, as against

the defendant. But this evidence is not of a nature to aid

in fixing, within a few inches, the height at which the old

dam stood, with the permanent gates in it, or to shake the
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conclusion at which I have arrived, as to it. Much of it would

show that the height of the dam should be lower. But it con-

sists mainly of a kind of evidence that is not to be implicitly

depended on. It is the recollection of the witnesses as to what

was the general or usual height of the water in a stream or

pond, in which that height varied very much and very often.

It varied daily by the use of the water in the pond, and this

variation was not regular, but, on some days, much greater

than on others ; it varied with the hour of the day, and the

variation was not regular at the hour. And the change caused

by rains, either showers or the usual continued rains in spring

and autumn, was unusually great. Hence, at all these locali-

ties, a person who frequented them at one time or one season

of the year, would adopt a different standard for the usual

height of the water from one who usually went there at another

time. And memory is very treacherous, after the lapse of

twenty years, in fixing anything so vague and indeterminate

as the usual height of water at an eel dam, a swimming rock,

or a horizontal tree. It would be too tedious to review and

collect the evidence upon these localities, but they are all dis-

posed of in my judgment by the general considerations men-

tioned.*

Higbee & Riggs vs. The Camden and Amboy Rail-

road Company.

1. An individual cannot maintain a suit to restrain a nuisance, whicb

injures him only in rights enjoyed by him as one of the public. In such

case, an information must be filed for the public, in the name of the Attor-

ney General, on behalf of the state. And it makes no difference as to the

remedy, that the individual would be much more inconvenienced by the

nuisance, than most others.

2. But where the injury complained of is the building of a railroad

station in the street, in front of complainant's property, and he owns the

soil in the street upon which it is built, the injury is to his individual rights

and not as part of the public, and the suit must be brought in his own name.

* The decree of this court fixed the form and construction of the dam
perpetually ; in this respect it was modified, in all others affirmed. 6 C. E.

Gr. 576.
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3. The owner of lands bounding on a street or highway is presumed to

own the fee to the centre of the street. Such presumption arises from the

lots being bounded on the street, and not that any particular deed so con-

veyed it.

4. To dissolve an injunction, the denial of the answer must be of facts

within the knowledge of the party denying under oath. But when the

answer is by a corporation, and the fact one not alleged to be, and which,

from its nature, could hardly be within the knowledge of the person making

oath, or of the corporation, it is immaterial whether the denial of the cor-

poration, under seal, is equivalent to a denial under oath, for the purpose

of dissolving injunction.

On motion to dissolve injunction.

Mr. J. P. Stockton and Mr. P. D. Vroom, in support of

the motion.

Mr. J. Wilson, contra.

The Chancellor.

The complainants own a lot of land in the city of Burling-

ton, one part of which fronts on Broad street. This lot has

no buildings on it fronting on Broad street, except a stable

;

and in the description set out in the bill, taken from the deed

conveying it to the complainants, it is described as running

to a " corner on Broad street, thence easterly, along Broad

street, to the corner of the Surveyor General's office, that is,

the extreme northwest corner of the building," and the lot

is alleged to front on Broad street.

The defendants, for more than thirty years, have had the

track of their railroad in Broad street in front of the lot

;

and about two hundred feet further east, have for years had

a platform for passengers in the street beside the track,

which was a stopping place for their trains in the city of

Burlington. This platform was in front of the City Hotel,

at which were the depot and ticket office, and no part of it

•was in front of the land of the complainants. Broad street

is seventy-five feet wide ; the track was in the middle of the
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street, and the platform about ten feet wide, adjoining it on

the south side.

In March, 1868, by an ordinance passed by them, and a

lease executed in pursuance of it, the common council leased

to the defendants, for seventy-five years, so much of the

street as might be necessary for an additional track along

Broad street, and a platform and building to be erected by

them upon Broad street, for the accommodation of the citi-

zens and of travelers, to commence at the west side of High
street, and to extend westward for a distance not to exceed

four hundred and fifty feet. The building was to be only one

story high, and to be used as a passenger depot ; the whole

platform was to be covered with a neat roof, and the defend-

ants to have permission to enclose it with a fence to protect

it from trespassers. A passage of twenty-seven feet was to

be kept clear between the track and north curbstone, and

one of twelve feet between the building or platform and south

curbstone.

This lease was accepted by the defendants, and they intend

to erect a building and platform by virtue of it. The build-

ing to be used as a depot will not be in front of the complain-

ants' lot, but will be thirty-nine feet from the nearest corner

of it, and it is only between this building and the south curb-

stone, that the passage will be restricted to twelve feet. But

it is intended to erect a platform ten feet wide, along the

track on part of the complainants' lot, which will be on the

south side of the centre of Broad street, and twenty-four feet

distant from the south curbstone, and will leave a clear pas-

sage for carriages of that width.

The complainants place their right to relief on the grounds,

first, that the proposed erections in the public street are illegal,

and a nuisance which the city council have no power to au-

thorize, and that they are injured by it in a manner different

from the rest of the public ; and, secondly, that the defend-

ants are taking their property, the land in the street, without

compensation.

An individual cannot maintain a suit to restrain a nuisance,

which injures him only in rights enjoyed by him as one of
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the public. In such case, an information must be filed for

the public, in the name of the Attorney General, on behalf

of the state. If the complainants own the soil to the middle

of the street in front of their land, the injury to that is to the

rights of the complainants as individuals, and not as part of

the public, and this suit is the proper form of remedy. But

in all other parts of the street their only right is in common
with the rest of the public; they, like all other citizens, have

the right to pass over the public street, and the injury to

them in being prevented from it is suffered by the rest of

the public, and it makes no difference as to the remedy, that

they would probably have more occasion to use this part of

the road than most others would. The injury still consists

in their being deprived of the enjoyment of a common public

right, which is not their private property.

They are not deprived of access to their lands, which

would be an injury peculiar to them. They are not deprived

of any easement or right which they are entitled to as

owners of this property. The loss of light, air, or open pros-

pect over lands not in front of their lot, is no privation of a

right. If the street were vacated, the owner of the land could

erect any building he might choose, on the same spot, without

infringing their rights of property. For any erection pro-

posed on that part of the street not in front of the complain-

ants' lands, they cannot have relief in this suit, whether it be

lawful or unlawful. It is therefore not necessary to examine

the question whether the common council have not exceeded

their municipal powers, and whether the legislature have

granted to them the power to permit the defendants to occupy

part of the highway with a platform and depot.

The injunction, if maintained, must be as to the part of the

street in front of the complainants' lot. Erecting a platform

or depot for passengers, is clearly a taking of the property

occupied, and taking it for another and different purpose

from that for which it was taken when a highway or street

was laid out over it. The use proposed is entirely inconsist-

ent with the use of it as a highway for pedestrians, horses, or

carriages.
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The only real question in the case is, whether it sufficiently

appears that the complainants own the soil to the middle of

the street. It is a well settled rule of law, that the owner of

lands bounding on a street or highway is presumed to own

the land to the centre of the street. This presumption is

not a necessary one ; it may be rebutted. Here it is clearly

shown, and admitted by the answer, that the complainants

own a lot bounded on the street. The terms of the deed, so

far as set out, do not rebut this presumption ; for even if there

is any doubt whether they might grant it as against the

grantor, yet nothing appears to show that it may not have

been acquired by some other terms in the deed, or by some

other conveyance. The presumption is, that the lot, being

bounded on the street, extends to the middle of the street

;

not that any particular deed so conveyed it.

Nor is the denial in the answer, or in the affidavit of the

engineer attached to the answer, sufficient to rebut this

presumption. It is not necessary to discuss the question

whether the denial of a corporation, in its answer under seal,

is equivalent to a denial under oath, for the purpose of

dissolving the injunction. The fact set up is one not alleged

to be in the knowledge of the members of the corporation or

of the engineer ; and from its nature, could hardly be within

the knowledge of either. And in all cases, the denial in an

answer will not be sufficient to dissolve an injunction, unless

the fact be within the knowledge of the person denying under

oath.

The citations from the grants and concessions of the Pro-

prietors, in Learning & Spicer, do not affect the question.

They granted lands for roads, and authorized the survey of

Burlington ; but it no where appears that Broad street was

granted by them, or laid out under their authority. For

aught that appears, it may have been laid out under the road

acts since 1776.

As the case stands, I must take it as established that the

complainants own the soil to the centre of the street in front

of their lands, and to that extent the injunction must be

retained ; and as to the residue, it must be dissolved.
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Hargrave vs. Conroy.

1. A contract, under seal, embracing the whole subject matter of a

former contract not under seal, supersedes the former.

2. A participation in the profits of any business or undertaking, to con-

stitute one a partner, must be a general participation in the profits as such.

A person who is not a principal, has no control of the business, and no

power as a partner in the firm, but who is employed as a superintendent

or agent, receiving by way of compensation for his services a certain share

of the profits, is not thereby a partner.

3. Such relation does not, as between the parties, constitute them part-

ners, and generally does not as to strangers. If the profits, however, are

so greatly out of proportion to the services rendered, as to show that the

arrangement is a shift to avoid responsibility, and that creditors are

injured by the abstraction of so large a part of the avails of the business,

it will be held as to them, that such person is a partner.

4. But where a party agrees to serve another for a part of the profits to

be derived from the business, but they are by the express terms of the

agreement to be paid for his services, he cannot call for an account as

partner ; but he has a right to an account of the profits, and to the aid of

this court in disco-very, and taking an account of profits.

5. When a party under a contract to perform a certain work at a certain

rate, has performed part, and the performance of the residue was prevented

without the fault of either party, he is entitled to payment in proportion,

at the rate agreed upon for the whole.

The hearing of this cause was had upon bill, answer, and

replication, no proofs having been taken by either party.

Mr. Richards, for complainant.

Mr. E. W. Scudder, for defendant.

The Chancellor.

From the position in which this cause is presented to the

court, the answer must be taken as true only so far as

responsive to the bill. All other matters contained in it,

require to be sustained by proof, of which none is offered.

The allegation in the bill not admitted by the answer, for

like want of proof, cannot be regarded in the decision of the

cause.
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The complainant claims, and the defendant admits, that he

was employed by the defendant to superintend the execution

of a contract, which the defendant had entered into with

" The Soldiers National Cemetery," at Gettysburg, to furnish

and place the headstones in the cemetery at Gettysburg.

Both agree that the agreement was in writing, signed by

the parties. The bill sets forth, in part, the substance of

two agreements, the first of which was dated January 25th,

1865, which, as the bill alleges, was not very skillfully drawn

and expressed. The second was dated January 31st, 1865,

was drawn by a person skilled in such matters, and was

executed by both parties under their hands and seals. It

has annexed to it a bond executed by the complainant, with

a surety, to the defendant, for the faithful performance of his

part of the contract. The answer admits that some such

contract as that stated in the bill, was executed between the

parties, but calls for the production and proof of it. The

answer sets forth at length the second contract of the 31st

of January. This contract made subsequently under seal,

and embracing the whole subject matter contained in the

first one, would be held to supersede the first, which would

be merged into it, even if it were sufficiently proved to be

taken into consideration in this suit.

By this, Hargrave, for the consideration stipulated in it,

agreed personally to superintend the work, procure the

hands, and perform all the labor required by the contract.

And Conroy agreed to pay him "for the said services," at the

rate of three dollars per day, Sundays excepted, while

engaged in the work, to be paid monthly • and also one-half

of the clear profits on the contract, upon the completion of

the work.

The bill claims that it may be gathered from the papers,

and the action of the parties, that there was an intention to

form a partnership. No action is stated, except that Har-

grave went to work to perform his agreement, and employed

hands, whom he paid with money received by Conroy from

the company, and handed to him for that purpose. The
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answer denies that there was any agreement or intention to

form a partnership, or that the agreement between them

made them partners.

Although it is in general terms laid down by the authori-

ties, that a participation in the profits of any business or

undertaking is sufficient to constitute one a partner, yet it

must be a general participation in the profits as such. But

where one, who is not a principal, has no control of the

business, or no power as a partner in the firm, but is

employed as a superintendent or agent, receives by way of

compensation for his services a certain share of the profits,

this does not constitute him a partner ; it never does as be-

tween the parties, and generally does not as to strangers.

If the profits are so greatly out of proportion to the services

rendered, as to show that the arrangement is a shift to

avoid responsibility, and that creditors are injured by the

abstraction of so large a part of the avails of the business,

it will be held as to them that such person is a partner.

This doctrine at first seemed in conflict with the English

authorities, but is now firmly established as the law in this

country, by .decisions in most of the states, and in the

Supreme Court of the United States ; and is adopted by text

writers as the settled law. Collyer on Partnership, § 25,

and note 2 ; Stoi'y on Partnership, §§ 32, 33, 34, and 49

;

Bradley v. White, 10 Mete. 303; Holmes v. The Old Colony

E. E. Co., 5 Gray 58 ; Fitch v. Harrington, 13 Gray 474

;

Vanderburgh v. Hull, 20 Wend. 70; Burckle v. Eckart,

1 Denio 341, and 3 Cornst. 132 ; Ogden v. Astor, 4 Sandf.

S. C. E. 311; Brockway v. Burnap, 16 Barb. 309; Loomis

v. Marshall, 12 Conn. 69; Berthold v. Goldsmith, 24 How.

536.

The Supreme Court of this state adopted it in Perrine v.

Hankinson, 6 Hoist. E. 181 ; this court, in Nutting v. Colt,

3 Halst. C. E. 539 ; and the Court of Errors, in Sheridan v.

Medara, 2 Stockt. 469 ; in which the Chief Justice, in deliver-

ing the opinion of the Court of Errors, after stating the
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doctrine that a participation of profits will generally consti-

tute a person a partner, and that the agreement that Sheri-

dan was to receive twenty-five per cent, on the money

advanced by him, gave him nineteen per cent, of it out of

the profits, and constituted him, as to third persons, a

partner, states that if Combs and Sheridan " did not intend

to become partners, as between themselves they were not

partners."

There is nothing in this case, if this rule be taken for our

guide, to make the defendant a partner. The part of the

profits to be paid to him, were stipulated to be paid, in an

agreement made by him with the defendant to serve the

defendant for a compensation ; and it was expressly, and in

terms, agreed to be paid to him for his services.

The complainant then is not entitled to call the defendant

to account as partner. But as the pay to which he was en-

titled depends upon the profits, he has a right to call the de-

fendant to account for a statement of the profits, and is

entitled to the aid of this court in discovery, and taking an

account of the profits. The bill cannot be dismissed for want

of jurisdiction.

The answer states that their profits did not exceed $4000.

It does not go into detail, or give the account of receipts

and payments ; but the complainant did not except to it on

that account, but filed a replication, putting the statement

in issue, and then brought the cause to hearing without

proofs to contradict the answer. This part of the answer

being most strictly responsive, must be taken as true.

The answer states that the defendant made to the com-

plainant four payments, on account of his services under the

contract, amounting in the whole to $2600. This is re-

sponsive to the bill, and must be taken as true.

The answer also states in the same manner, that the work

of the complainant was commenced on the 1st day of April,

and ended on the 18th day of September, in 1865; a period

which includes only one hundred and seventy-one days, and

one hundred and forty-seven working days, for which, if none

had been lost, the per diem pay would have been only $441,
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making with one half of the profits $2441, which is less than

the amount that was paid him by the defendant.

But if the answer was not taken as responsive in the alle-

gation of the amount paid, the payment of $1800 of the

profits is admitted in the bill; and it is also admitted by the

bill that the complainant, by reason of a broken leg, was con-

fined to his bed many weeks, and not able to go to, or super-

intend the work, which was done by the defendant, until he

recovered, when the defendant left, and he superintended the

work until its completion. The answer says, that the com-

plainant began his work on the 1st of April, became disabled

on the 1st of May, and did not from that time until the com-

pletion of the work on the 18th of September, 1865, work

and superintend the work according to the contract. The in-

definite term many weeks, in the bill, is fixed by the answer,

(which as to this is clearly responsive,) to be twenty weeks

out of the twenty-five, which it took to perform the contract.

If the sum of $1900, claimed by the bill to be a part of the

profits, were added to the $4000, and the profits assumed to

be $5900, the whole sum claimed by the complainant, and

the half assumed to be $2900, even then the amount admitted

by him to be paid, which is more than three-fifths of that sum,

much exceeds the proportion of the profits due to him by the

contract, if he is to receive pay according to the amount of

services performed, on the basis of the contract price for full

services.

As to his per diem, the allegations of the answer are clearly

responsive, and show that he has been over paid. And there

can be no question that his pay out of the profits, must be

estimated according to the amount of the service performed.

His services were what the defendant bargained for. If acci-

dent, sickness, or death, had prevented his performing his en-

gagement at all, he would have been entitled to no pay. Where
part has been performed, and the performance of the residue

prevented without the fault of either party, he is entitled to

pay in proportion, at the rate agreed upon for the whole.

As to the amounts advanced by the complainant, which

Vol. iv. s
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he alleges were not paid to him, the defendant fully and re-

sponsively answers, that it was paid. As to the supplemental

contract under which he claims to have performed services for

the defendant, the answer explicitly denies that he ever ren-

dered any services under it, or that he was ever employed to

render any.

In this position of the pleadings there is nothing to refer

to a master. The truth of the answer where responsive,

cannot be questioned, and if it be true, the complainant has

no cause of action against the defendant.

The bill must be dismissed.

Merritt vs. Brown and wife.

1. An answer, in stating the particulars of a transaction charged and

inquired into by the bill, is responsive.

2. An agreement, between a purchaser at a sheriff's sale and the defend-

ant in execution, in consideration of a transfer of certain stock, to bid the

amount necessary to pay the indebtedness, and if the defendant in execu-

tion could raise the money before the time fixed for the delivery of the

deed, that the property should be conveyed to him, will not be enforced in

equity, if the party asking performance has failed to comply substantially

with his part of it.

3. A deed, taken in lieu of a mortgage, for the purpose of depriving the

grantor of his right to redeem, will sometimes be declared to be a mortgage,

where there is at the same time an agreement to re-convey. But such con-

struction is never made, where there was no antecedent debt to be secured

thereby, or no money advanced for a loan, and where it appears that no

loan was intended.

4. Time is frequently considered not of the essence of an agreement to

convey lands, and in such case, a delay will not bar the right to specific

performance. But where the value of the property has materially changed,

or where great financial changes have materially altered the relative value

of money and land, time will be considered material, and a party will not

be allowed to lie by until the change sets in his favor, and then have spe-

cific performance.

5. To entitle a party to the aid of this court in enforcing specific per-

formance, he must have shown himself ready, willing, and eager to per-

form his part.
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6. The fact that the complainant, when called on to perform the contract

on his part, has refused or omitted to do it, will bar his claim to specific

performance.

This cause was argued on bill, answer, replication, and

proofs.

Mr. Alward and Mr. Williamson, for complainant.

Mr. Gilchrist and Mr. Bradley, for defendants.

The Chancellor.

The object of this suit is to compel the defendants to con-

vey to the complainant lands at Elizabethport, which it is

alleged the defendant, Edward G. Brown, purchased in trust

for him, upon payment of such advances made by Brown, as

should be found due on an account taken. The complainant

alleges, that at a foreclosure sale of lands belonging to him,

made by the sheriff of Union county, on the 21st day of

March, 1861, to satisfy a mortgage for $28,000, held by

William Gibbons, enough had been sold to satisfy all but

$9000. That he requested Brown to purchase the balance

of the mortgaged premises for him for that sum, and to pay

for him whatever balance he might be unable to raise ; that

Brown consented, and agreed to purchase the property, and

to advance for him what balance he might be unable to

raise; and that for that purpose, and as part of the pur-

chase money, he advanced to Brown twenty-five shares of

stock, of the par value of $2500. That the sheriff, at the

request of Merritt, made in pursuance of said arrangement,

sold the whole of the remaining lots in the tract in one parcel,

and that Brown purchased it at one bid for $9000 ; that the

lots were worth twice that sum, and would have sold for a

much larger sum, if sold in parcels ; and that it was under-

stood that Brown was buying for complainant, who, as owner

of the equity of redemption, was the only person interested,

and on that account no one bid against him. That Merritt
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expected to raise and pay the money above the value of the

stock by the time the sheriff's deed was to be delivered, but

being disappointed, Brown offered to advance, and did ad-

vance the money for Merritt, and took the deed in his own

name, but in trust for Merritt, and to secure himself for the

amount he had advanced. That Brown took possession of

the premises, and received the rents, issues, and profits, and

now refuses to convey them to Merritt upon being reimbursed

the amount advanced with interest.

The defendants in their answer, admit the sale by the

sheriff, and that Brown bought the lots as stated in the bill

at the sheriff's sale, for $9000, but they deny that the prop-

erty was worth $10,000 at the sale, or that any such arrange-

ment as that stated in the bill was made by Merritt with

Brown. They answer that Brown bought and holds the

property for himself and not for the complainant ; and that

the circumstances under which the purchase was made were

these : that the mortgage of Gibbons included lands held by

a church of which Brown was a member, to which they had

been conveyed by Merritt, with warranty, although subject

to the mortgage, and which were by the decree to be sold,

if the lands yet held by Merritt did not bring enough to pay

the mortgage debt ; that Brown and other members of that

church determined to bid up Merritt's lands to a price that

would satisfy the decree, but at the sale on that day the

property went so low, that apparently the church property

would have to be sold. That the complainant was very

anxious to have the debt paid by the sale of his lots, to save

himself from liability on his covenants, and to save pledges

which had been given by him for the indemnity of the pur-

chasers from him ; and that he offered to Brown, if he would

bid off the remaining lots at $9000, the amount of the de-

ficiency, he would give him the twenty-five shares of stock,

and also relieve him from raising the $9000, by paying the

same himself, before the expiration of the sixty days, the

time which Gibbons had consented to give for the payment,
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in order to induce Brown to bid ; and that if he did not so

relieve Brown, the stock was to belong to Brown.

This answer of Brown is responsive, so far as it denies the

agreement set up in the bill, and also in stating what were the

terms of the agreement under which the purchase was made.

An answer in stating the particulars of a transaction charged

and inquired into by the bill, is responsive. It was so held

by Chancellor Vroom, in Youle v. Richards, Saxt. 539 ;
and

in this case the details are expressly in answer to the inter-

rogatory which asks, "for what purpose and consideration the

said stock was assigned ? " The defendants could not refuse

to answer this without bringing themselves into contempt.

The whole controversy depends upon the question in dis-

pute between the parties, as to what was the agreement upon

which Brown bought.

It is settled by the decision of the highest court in this

state, that a parol agreement made between a defendant in

execution and a purchaser at a sheriff's sale, by which the

purchaser agrees to buy for the benefit of the defendant,

in consequence of which the defendant permits the sale

to go on, and refrains from procuring bidders, or doing

anything to increase the price, will be enforced in equity,

notwithstanding the want of any writing, as required by

the statute of frauds. This was adjudicated in the case

of Marlatt v. Warwick & Smith, (decided at the Term of

November, 1867,*) and on this part of the case the judges of

that court were unanimous. Neither in that court, nor in this,

did the opinions delivered, state the ground on which the case

was considered not to be within the statute of frauds. It

might have been held a resulting trust, on the ground that

the excess of the value of the property purchased, above the

amount bid, belonged to the defendant, and was by virtue of

the arrangement conveyed to the purchaser without other

consideration, and therefore a trust resulted to the defendant

in execution ; or, it might have been held to be a contract in

part performed, and therefore to be enforced in equity, when

it is proved that the contract was made, and that the acts

* Reported post p. 439.



290 CASES IN CHANCERY.

Merritt v. Brown.

alleged to be the part performance, were done in execution of

the contract.

It is difficult to sustain it, on the doctrine of a resulting

trust. The bid at the judicial sale must be taken to be the

value of the property, and there would be no reasons to

create a resulting trust, more than in any other case where

land is sold and conveyed below its value.

On the ground of a contract concerning land, in part per-

formed, there is no difficulty in sustaining these decisions;

and it appears to me the true and only ground on which the

doctrine can be placed. The owner of the land, while the

title is in him, makes a contract for the purchase, by which

he is to do, or abstain from certain acts, in consequence of

which the purchaser gets title to the property. Permitting

a sale to go on, which perhaps he could not arrest or post-

pone, may seem a small consideration. Yet the mere power

to appeal for forbearance to the plaintiff or officer conducting

the sale, or to appeal to the sympathies of bystanders to save

him from sacrifice, by bidding its value for his property, is

a consideration which a proposed purchaser must respect.

And more than all, the good feeling of the persons attending

a sale would induce them not to bid against a purchaser who

was understood to be a friend of the defendant in execution,

and to be advancing the money and buying the property for

his benefit. It would be fraud in a purchaser, who had

received the benefit of these considerations at the sale, to

refuse to perform his part of the agreement.

This view makes it important to inquire and ascertain what

the agreement was, which is to be enforced for the relief of

the complainant.

The only direct evidence as to the agreement, is the testi-

mony of the complainant, and of the defendant, E. G. Brown.

That of Brown consists of his responsive answer, and his

examination as a witness ; these agree with each other. He
states, in substance, that upon receiving the stock from the

complainant, he agreed to purchase the remainder of the

property for $9000, so as to pay off the whole debt, and
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thus relieve the complainant from further liability, and free

the property conveyed by him as a pledge to purchasers,

and free the property of the church, and of other purchasers,

from the lien of the mortgage ; that the complainant under-

took to pay, and was to have the privilege of paying the

$9000 before the delivery of the sheriff's deed, and in such

case was to have the property, and the stock which he had

transferred to Brown.

There is no evidence sufficient to overcome this statement

of Brown. His admissions to several of the witnesses, that

he had bought the property for the complainant, and that

the complainant should have a chance, do not contradict it,

but are in accordance with it. The complainant himself

says in his testimony, that he was to redeem the property

in sixty or ninety, days. And he says that there was no

further agreement as to what was to be done with the

property if he did not redeem it within that time.

I have no doubt, from the whole testimony taken together,

that the agreement was substantially as stated by Brown.

That in consideration of the stock being transferred to him,

he was willing to bid for the residue of the property $9000

;

that he was willing, if the complainant could raise the money

before the deed was given to him, that the property should

be conveyed to, or retained by, the complainant ; and that

the agreement was made to carry out that purpose. The
benefit to the complainant was clear. He secured the payment

of his whole mortgage debt, of which, in any other way, there

was considerable doubt; and he secured the privilege, for

sixty or ninety days longer, of having the right of selling the

property, or of keeping it, if he could induce any one, in that

time, to pay a larger price, or to advance the amount upon

the property.

Brown secured the object for which he set out, of protect-

ing the church from loss, without any loss to himself, if

Merritt should pay the amount; and if he should not, he

would hold the property and the stock, for which he had

determined that he was willing to give $9000.
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This is such an agreement as will be enforced in this

court, but upon the terms exacted in other cases, that the

party asking the performance shall have substantially com-

plied with his part of it. It is clearly not a mortgage ; it

has none of the requisites of a mortgage ; it is merely an

agreement to sell. The transaction was not one that equity

will convert into a mortgage, as made in the form in which it

was taken for the purpose of depriving the mortgagor of his

right to redeem. A deed, when made for that purpose, will

sometimes be declared to be a mortgage, where there is at

the same time an agreement to re-convey. But such con-

struction is rarely made, except in cases where the convey-

ance was made to secure or pay an antecedent debt, or for

money advanced upon negotiations begun for a loan, and

where it appears that a loan was intended. In this case

there was no antecedent debt, and the idea of advancing

$9000, as a loan, on the remnants of this property, in the

situation of affairs at that time, is too absurd to be con-

sidered. It would affect defendants in execution injuriously,

if courts should construe such agreements into mortgages,

against the clear intent of the parties. No one would dare

to aid a defendant at an execution sale, for fear that his only

right would be a right to foreclose and sell, at the end of six

months or a year, whatever might be the agreement or

intention of the parties.

Brown extended this agreement for sixty days, by parol

;

the complainant did not perform his part within the sixty

days, or the extended time, but Brown was compelled to

raise the money, and take the sheriff's deed himself. After

this, all right or equity of the complainant to call upon

Brown for specific performance of this agreement, was gone.

Brown, after this, offered to let him have the property, upon

being paid the amount advanced, and several times requested

him to pay the amount and take it. The complainant

omitted and declined to do this ; but, after two years' neg-

lect, and shortly before the filing of the bill in this case, he

applied to Brown for a conveyance.
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Time is frequently considered not of the essence of an

agreement to convey lands, and delay will not, in such cases,

bar the right to have specific performance. But in all cases,

where the value of the property concerned has materially

changed, or where great financial changes have materially

altered the relative value of money and land, time will be

considered material, and a party will not be allowed to lie by

until the change sets in his favor, and then ask for specific

performance. This rule was very properly and clearly

adopted and enforced by the late Chancellor, in Young's

Adm'r v. Rathbone, 1 C. E. Green 224.

In this case, the commencement of the war, by the

attack on Fort Sumter, between the sheriff's sale and the

time to redeem, had alarmed the community; prices were

unsettled, and few were willing to purchase real estate at

all. Within the extension of sixty days, the disaster at

Bull Run had further unsettled values, and rendered the

purchase of real estate undesirable. In this condition of

things, the complainant failed to redeem, according to

agreement, and left Brown to pay the money, and fixed

with what must have appeared a bad purchase. He made

no effort, he considered himself under no obligation, to

redeem the property. But after two years, when, by the

effect of the Legal Tender Act, the country had been flooded

with a large amount of paper money, not convertible into

gold, and worth far less, and the relative value of land and

this money had changed, the complainant, seeing that some-

thing was to be gained by him, and lost by Brown, by his

performing, at this late day, his part of the contract, offers

to pay, and asks for the property. The mere statement of

the transaction shows it to be too unconscientious to be

entitled to aid in this court It is a case where time is

clearly of the essence of the contract, and to which the rule

of equity, that a party, to entitle himself to the aid of this

court in enforcing specific performance of a contract, must

have himself been ready, willing, and eager to perform on

his part, clearly applies. The mere fact that he did once,

when called upon to redeem, refuse or omit to perform,



294 CASES IN CHANCERY.

Koss v. Butler.

would be a bar to relief in this court. The bill must be

dismissed, with costs.*

Ross and others vs. BuTLER.f

1. When the prosecution of a business, of itself lawful, in the neighbor-

hood of a dwelling-house, renders the enjoyment of it materially uncom-

fortable by the smoke and cinders, or noise or offensive odors produced by

such business, although not in any degree injurious to health, the

carrying on such business there is a nuisance, and will be restrained by

injunction.

2. A clear, unmistakable nuisance, which it is intended to commit peri-

odically, will not be permitted on the ground that it recurs only occasion-

ally, and continues but a short time.

3. The qualifications, that a lawful business will not be restrained for

every trifling inconvenience, and that persons must not stand on extreme

rights and bring actions in respect to every matter of annoyance, does not

refer to the proportion of time for which the nuisance is continued, but

only to the degree or kind of annoyance.

4. Matters that are an annoyance by being merely disagreeable or

unsightly, as a well kept butcher shop or a green grocery near a costly

dwelling-house, or any other business that attracts crowds of orderly per-

sons, or numbers of carts and carriages, are not nuisances, even should they

seriously affect the value of the property by driving away tenants, and

prevent it being let to any who would pay high rents.

5. Because a certain part of a town is occupied by tradesmen and

mechanics for residences, and carrying on trades which occasion some
degree of noise, smoke, and cinders, and contains no elegant or costly

dwellings, and is not inhabited by the wealthy and luxurious, it is not

therefore a proper and convenient place for carrying on a business which ren-

ders the dwellings there uncomfortable to the owners and their families by

offensive smells, smoke, cinders, or intolerable noises.

6. Whether the matter complained of constitutes a legal nuisance, must

be determined by the circumstances of each case.

7. A dense smoke laden with cinders, continued for twelve hours twice

in each month, falling upon and penetrating houses and premises, at dis-

tances varying from forty to two hundred feet, held to constitute a legal

nuisance.

8. Equity will not interfere against a nuisance that is only contingent.

* Decree modified, requiring the defendant to account to the complain-

ant for the value of the stock, which was held to have been assigned as

collateral security; in other respects affirmed. 6 C. E. Or, 401.

f Cited in Cleveland v. Citizens Gas Co., 5 C. E. Or. 205; AtCy-Oen. v.

Steward, Id. 417 ; Duncan v. Hayes, 7 C. E. Or. 27 ; Meigs v. Lister, 8 C. E.

Or. 201.
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Argued on rule to show cause why an injunction should

not issue.

Mr. H. V. Speer, for complainants.

Mr. W. Strong, for defendant.

The Chancellor.

The complainants in this bill are 3even in number. Each

owns and occupies a dwelling-house in the city of New Bruns-

wick, on Burnet street, between New street and Oliver street.

The defendant, Butler, owns what is known as the Dunham

lot, on the west side of Burnet street, nearly equidistant from

New street and Oliver street, which are five hundred feet

apart. The defendant's lot is one hundred feet wide, by two

hundred feet deep. The complainant, Agnevv, resides in his

own house opposite the lot of the defendant, and forty feet

distant from it.

The defendant has commenced erecting a building on his

lot on the line of the street, to be used as a pottery for manu-

facturing and burning earthenware. It is to be three stories

high, and to contain two furnaces, and two kilns for burn-

ing the earthenware. This ware he intends to burn in this

building with pine wood, which emits large volumes of dense

and offensive smoke loaded with cinders. These facts are

alleged in the bill, and admitted, or not denied by the answer.

The complainants allege that the smoke and cinders from

this pottery, will descend upon their roofs, and into their

yards, penetrate their dwellings, injure their goods and furni-

ture, and injure and impair the health and comfort of them-

selves and families. They allege that the defendant intends

erecting his building of wood, and that the same will be very

combustible, and will, by reason of the large fires, be apt in

dry weather to cause and communicate fire to the neighboring

buildings.

They further allege, that the defendant has had a small

pottery for some years on the rear of his lot, one hundred feet



296 CASES IN CHANCERY.

Boss v. Butler.

distant from Burnet street ; and that this part of New
Brunswick is closely and compactly built up and inhabited,

and that the erection of this pottery upon Burnet street, will

greatly depreciate the value of their property.

The answer denies that this part of New Brunswick is

closely built up, and says that there are a number of vacant

lots used for coal yards, ship yards, lumber yards, dock

yards, and like purposes, on the east side of Burnet street,

and between it and the canal and river, which are east of

Burnet street and of the lots fronting on it. It admits that

defendant intended to build the pottery of wood, but alleges

that he has changed his plan in that respect, and intends to

build it of brick, with a fire proof roof, and denies that there

will be any unusual danger of fire from the business as he

intends to carry it on there. The answer does not deny that

the fires will be made with pine wood, and that large volumes

of dense smoke will issue from the chimneys, or that it will

fall upon and penetrate the dwellings of the complainants

;

but it alleges that the smoke will be made only about once in

two weeks, that it will continue in large volumes less than

twelve hours, and will usually escape and disappear in the

night without being noticed by persons in the neighborhood.

The defendant further answers and insists, that this part

of New Brunswick is inhabited principally by mechanics and

laborers, many of whom use their houses and lots for business

purposes, and that the complainants so use their premises

;

that the complainant, Agnew, is a lock and gunsmith, and

carries on his business, and has forges and makes smoke on

his premises ; and that it is a suitable and convenient place

to carry on the business of a pottery, and that his intended

establishment will be no injury to the property of the com-

plainants.

For the purposes of this application, it must be taken as

established, that the defendant is about to erect upon his lot,

on the west side of Burnet street, a brick building with a fire

proof roof, forty feet front by sixty feet deep, and three stories

high ; that the building is to be placed on the line of Burnet
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street upon the front of the lot, which is one hundred feet

wide and two hundred feet deep, and has on its rear a small

pottery, which has been used for several years ; that the

building will be constructed with two kilns, each contain-

ing one furnace for burning earthenware, having each one

chimney ; that it is intended when the building is fin-

ished, to use these kilns and to burn pine wood, which will

cause large volumes of dense smoke to issue from the

chimneys, which, with the cinders emitted with it, will fall

in the yards and upon the houses in the vicinity, and pene-

trate the dwellings of the complainants, injure their goods

and make their homes uncomfortable. These fires will not

be kindled more than twice in each month, and after the first

twelve hours will not emit large volumes of smoke, and in

certain states of the atmosphere the smoke will be carried off

without penetrating the houses of the complainants.

It must also be taken as established, that Burnet street, in

this locality, and the adjoining parts of the city, are, if not

continuously, thickly built up, and have been so built up for

years ; that these buildings have been, and now are, used for

dwellings ; that the complainants all occupy dwellings on

Burnet street, between New and Oliver streets, and that

the dwelling-house of the complainant, Agnew, is on the

opposite side of Burnet street, and within forty feet of the

proposed pottery ; that this part of the city is used for

business and mechanical purposes, and is in the neighbor-

hood of the canal and river, and of the wharves, docks, and

coal and lumber yards on it, and is not the residence of the

more wealthy and luxurious inhabitants, but is occupied by

business men and mechanics of moderate means.

The question is, whether this factory, and the business

proposed to be carried on in it in the manner stated, will be,

in that neighborhood and to these complainants, a nuisance

such as this court ought to prevent and restrain.

The defendant contends that it will not be a nuisance

:

first, because the annoyance will not be great, and only

occasional, principally in the night, when it will not be much
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noticed, and will not be injurious to health ; secondly,

because it is in an old part of the town, now deserted by the

better class of residents, and given up principally to trade

and manufactures, and on which there are not many valuable

buildings ; and, thirdly, because it is near the canal and

river, where there is an abundant supply of water to extin-

guish any fires which may be occasioned by the business.

The first question is, whether the large volume of dense

smoke issuing from this factory upon the premises, and

penetrating the dwellings of the complainants, is such a

nuisance as will be restrained by this court. The business

is a lawful one; there can be no pretence that it is injurious

to health ; and it is a question of great practical importance

in this state, where manufactures flourish, and are on the

increase, whether such business can be permitted in the

neighborhood of dwelling-houses, where the smoke and

cinders render the houses uncomfortable to the inhabitants.

Smoke, noise, or bad odors, even when not injurious to

health, may render a dwelling very uncomfortable, so as to

drive from it any one not compelled by poverty to remain.

If the citizen has no protection against such annoyances, the

comfort and value of his home can be destroyed by any one

that may. choose to erect such annoyance near it, and no one,

not rich enough to buy all the land around him from which

he could be so annoyed, could be safe.

The law takes care that lawful and useful business shall

not be put a stop to on account of every trifling or imaginary

annoyance, such as may offend the taste or disturb the nerves

of a fastidious or over refined person. But, on the other

hand, it does not allow any one, whatever his circumstances

or condition may be, to be driven from his home, or to be

compelled to live in it in positive discomfort, although caused

by a lawful and useful business carried on in his vicinity.

The maxim, sic utere tuo ut alienum non laedas, expresses the

well established doctrine of the law.

It is not necessary, to constitute a nuisance, that the

matter complained of should affect the health or do injury to
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material property. It is sufficient, in the language of Sir

Knight Bruce, if it is "an inconvenience materially interfer-

ing with the ordinary comfort, physically, of human exist-

ence, not merely according to elegant and dainty modes and

habits of living, but according to plain and sober and simple

notions among the English people."

In accordance with this view, it is settled in England and

in this country, that smoke, or offensive vapors, or noise,

although not injurious to health, may constitute a nuisance

;

the only question being, whether the degree or extent is

such as to interfere materially with the comfort of life.

Lord Mansfield, in the case of Rex v. White and Ward,

1 Burr. 337, which was on an indictment for causing "a

noisome, offensive, and stinking smoke," held that " it is not

necessary that the smell should be unwholesome; it is

enough if it renders the enjoyment of life and property un-

comfortable." In Rex v. Neil, 2 Carr. & Payne 488, on an

indictment for carrying on the trade of a varnish maker,

Abbott, Chief Justice, says :
" It is not necessary that a pub-

lic nuisance should be injurious to health ; if there be smells

offensive to the senses, that is enough, as the neighborhood

has a right to fresh and pure air." In Simpson v. Savage,

1 C. B. (N. S.) 347, it seems to be taken for granted that

smoke and soot alone, would constitute a nuisance, if the

action had been brought by the tenant. Bramwell, B., in

Bamford v. Turnley, 3 Best & Smith 81, an action for offen-

sive smoke from a lime kiln, declares, that the defendant

has done that which is actionable as being a nuisance to the

plaintiff's habitation, by causing a sensible diminution of the

comfortable enjoyment of it. In Sampson v. Smith, 8 Sim.

272, a bill to restrain the use of a steam engine, which

emitted smoke and soot on complainant's premises, was sus-

tained on demurrer. In Walter v. Selfe, 4 Be 6r. & Smale,

318, the complainant sought to restrain burning a brick kiln

near his dwelling-house, on account of the annoyance from

the smoke and vapor, not contended to be injurious to health.

Vice Chancellor Bruce says, that the complainant is entitled
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to have an unpolluted and untainted atmosphere, " meaning

by 'unpolluted' and 'untainted,' not necessarily air as fresh,

free, and pure as at the time of building his house the atmo-

sphere then was, but air not rendered to an important de-

gree less comfortable, or at least not rendered incompatible

with the physical comfort of human existence; a phrase to

be understood, of course, with reference to the climate and

habits of England." Again : "Whether this is or will be an

inconvenience to the occupier of the plaintiff's house as occu-

pier of it, must be answered in the affirmative, though whether

to the extent of being noxious to human health, animal

health or vegetable health, I do not say, or deem it necessary

to intimate an opinion." In Crump v. Lambert, 3 Eq. Cases

(E. L. R.) 409, in 1867, the plaintiff asked to restrain the

carrying on a forge near his premises, on account of the

smoke and offensive effluvia that proceeded from a chimney

fifty feet high, fifty-eight yards from plaintiff's house, and

the noise by the hammers used. Lord Romilly, Master of

the Rolls, says : "With respect to the question of law, I con-

sider it to be established, by numerous decisions, that smoke

unaccompanied by noise or noxious vapors, that noise alone,

that offensive vapors alone, although not injurious to health,

may severally constitute a nuisance to the owner of adjoining

or neighboring property;" and he granted the injunction for

the smoke and noise alone.

The Supreme Court of New York, in the case of Fish v.

Dodge, 4 Denio 311, which was for a nuisance by noise and

dust from a steam-boiler factory adjoining the plaintiff's

dwelling-house, hold that " it is not necessary that the owner

should have been driven from his dwelling; it is enough that

the enjoyment of life and property has been rendered un-

comfortable."

The same principle was held by the Supreme Court of

New York, in Peck v. Elder, 3 Sandf. S. C R. 126, and in

Howard v. Lee, Ibid. 281, and by Chancellor Walworth, in

Catlin v. Valentine, 9 Paige 575; also by the Supreme

Court of Massachusetts, in Wesson v. The Washburn Iron Co.,
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13 Allen 95. The Supreme Court of Maine in Barnes v.

Hathorn, 7 Am. Law Meg. (N. S.) 81, also sanction it. In the

case of Rhodes v. Dunbar, in the Supreme Court of Pennsyl-

vania, reported in 7 Am. Law Beg. (N. S.) 412, Chief Justice

Thomson, although in delivering the opinion of the court he

says, " annoyances without damage are no ground for injunc-

tion," yet declares, that if by reason of defendants continuing to

use chips, shavings, and sawdust as fuel, the smoke, soot, and

dust complained of should continue, and be a nuisance, equity

would enjoin against the use of such fuel.

In this court, Chancellor Williamson, in Davidson et al. v.

Lsham, 1 Stockt. 189, held that "it is not necessary that the

smell shou-ld be unwholesome, it is enough that it renders the

enjoyment of life and property uncomfortable ;
" and again

:

" The authorities are abundant to sustain the position that an

individual cannot erect in a densely settled portion of a city

or town, occupied by private dwellings, any kind of manu-
facturing establishments, and so use the machinery and carry

on the business as to render living in the neighborhood uncom-

fortable, either on account of the noise it occasions, or of its

smoke and offensive smells." The same jurist, in Wolcott v.

Melich, 3 Stockt. 207, declares, that " the court will interpose

to prevent the prosecution of a legal trade where it is carried

on in such a manner as to injure an adjoining tenant, or

to affect the air with noisome smells, gases, or smokes, in-

jurious to health, or rendering the enjoyment of life within a

neighboring dwelling-house uncomfortable." And although he

dissolved the injunction in that case because it seemed doubt-

ful from the evidence whether the smoke would annoy the

complainants, yet he declares :
" As to the smoke and cinders,

if the steam engine is driven in such a way as to throw them
into and upon the dwellings so as to annoy the inmates

—

against such annoyance this court will protect the complain-

ants." Chancellor Green, in Holsman v. Boiling Spring Co.,

1 McCarter 343, declares, that where the nuisance operates to

diminish the comfort of a dwelling-house, the party injured

is entitled to protection by injunction.

Vol. iv. t
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The law, then, must be regarded as settled, that when the

prosecution of a business, of itself lawful, in the neighborhood

of a dwelling-house, renders the enjoyment of it materially

Uncomfortable, by the smoke and cinders, or noise or offen-

sive odors 'produced by such business, although not in any

degree injurious to health, the carrying on such business there

is a nuisance, and it will be restrained by injunction.

That large quantities of dense smoke produced by burning

pine wood, with the cinders floating in it, falling upon the

houses and yards in the vicinity, and penetrating the dwell-

ings, would cause material discomfort, there can be no doubt.

In this case, it is contended that as the burning will be but

twice in a month, and for twel ve hours only, and that princi-

pally at night, it will be so slight as not to be a material

discomfort.

A nuisance of this kind may possibly occur so seldom that

it will not be held to produce a material discomfort. Where

the occurrence was only accidental and not produced by the

regular course of business, and recurring only three or four

times a year, and not intended to be again permitted, it was held

not to be a proper cause for an injunction to stop a lawful busi-

ness, but that the party must be put to his action for damages.

But I am not aware of any authority or established prin-

ciple, holding that a clear unmistakable nuisance, which it is

intended to commit periodically, will be permitted because it

does not exist the greater portion of the time, but only for

a small portion of it. This court will not determine that

a family shall have their dwelling house made uncomfor-

table to live in for twelve hours, once in two weeks, or that

they shall protect themselves by closing the house tightly,

and remaining in doors for that time. It is surely no justifi-

cation to a wrong doer, that he takes away only one-twenty-

eighth of his neighbor's property, comfort, or life.

The qualifications contained in the opinions of the judges

that a lawful business will not be restrained for every trifling

inconvenience, and that persons must not stand on extreme

rights, and bring actions in respect to every matter of an-

noyance, does not refer to the proportion of time for which
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the nuisance is continued, but only to the degree or kind of

annoyance. As if in a manufacturing town continually filled

with smoke and dust, a new establishment was erected which

added in some degree to it, or in a vicinity where the sounds

of smiths' hammers and the snorting of steam engines were

continually heard, another forge or steam engine was started,

it would not be a nuisance if the others had by time estab-

lished their right to continue. So, matters that are an annoy-

ance by being merely disagreeable or unsightly, as a well kept

butcher shop or a green grocer's stall, near a costly dwelling-

house, or any business that attracts crowds of orderly persons,

or numbers of carts and carriages, although very undesirable

neighbors, yet are not nuisances, even should they seriously

affect the value of the property by driving away tenants and

prevent it being let to any who would pay high rents. These

are the natural and necessary consequences of living in a city

or town compactly built, and do not, like dense smoke and

offensive smells, annoy every one, but only those whose taste

makes such matters repulsive to them.

Another question raised is, whether this business, although

in some places it might be a nuisance, is not lawful here, on

the ground that this is a part of the city devoted to such

business, and therefore a convenient and proper place for it.

The defendant is about to erect his pottery in a part of the

city where there are no costly dwellings, and inhabited by

persons in moderate circumstances, some of whom are mechan-

ics, and some tradesmen, and carry on their trades and busi-

ness on their own premises, but none of whom cause any an-

noyance in kind or degree like the smoke of such a pottery.

The doctrine that a business which of itself was a nuisance

to dwellings in its vicinity, might be carried on lawfully if

in a convenient and suitable place, has been applied to justify

such business to the discomfort of the inhabitants in their

own dwelling-houses, on the ground that such trade and

business must be carried on somewhere, and that certain

places should be considered proper for, and dedicated to,

such purposes. This position has been supported by many

dicta, and some authorities.
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In England, it was founded on a dictum of Baron Comyns

in his Digest, title, "Action upon the case for a nuisance, (C.)"

in which he says :
" So it does not lie for a reasonable use of

any right, though it be to the annoyance of another ; as if

a butcher, brewer, &c, use his trade in a convenient place,

though it be to the annoyance of his neighbor." And on this

authority, the Court of Common Pleas, in the case of Hole v.

Barlow, 4 C. B. (N. S.) 334, held that it was no misdirection

for the judge at Nisi Prius, to submit it to a jury, whether

the burning of brick, the nuisance there complained of, was in

a proper and convenient place.

But this case was expressly overruled in Bamford v. Turn-

ley, first in the King's Bench, and then on error in the Ex-

chequer Chamber, 3 Best & Smith, 62 C. B. (N. 8.) 65. After-

wards, the question was again raised in the case of Tipping

v. The St. Helen's Smelting Company, by which the law is

considered as finally settled in England. On the trial at the

assizes, Justice Mellor refused to direct the jury to consider

whether the place was a proper and convenient one for the

business. But he instructed them " that every man is bound

to use his property in such manner as not to injure the pro-

perty of his neighbor, unless, by lapse of a certain period of

time, he has acquired a prescriptive right so to do. But the

law does not regard trifling inconveniences ; everything must

be looked at from a reasonable point of view ; and, therefore,

in an action for nuisance by noxious vapors arising on the

lands of another, the injury, to be actionable, must be such

as visibly to diminish the value of the property, and the

comfort and enjoyment of it." In that case, the plaintiff had

bought his property after the defendant's works had been

erected and were in operation. The Court of King's Bench,

4 Best & Smith 608, held, the direction at the trial was cor-

rect ; Chief Justice Cockburn observing, that if it was wrong

in any respect, the error was in favor of the defendant. On
error in the Exchequer Chamber, 4 Ibid. 616, the judgment

was confirmed ; C. B. Pollock, who had dissented in over-

ruling Hole v. Barlow, in deciding Bamford v. Turnley, con-
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curring, feeling bound by the authority of that case. The

defendants carried the case to the House of Lords, where the

judgment of the Exchequer and the direction of Justice

Mellor were unanimously approved and affirmed, without

hearing the counsel for the respondents. 11 IT. L. C. 642.

(116 E. C. L. R. 1093.)

Lord Chancellor Westbury alone makes a distinction be-

tween " sensible personal discomfort " and " a material injury

to property," saying that whether the former is a nuisance

depends upon circumstances. But his instances show what

kind of discomfort he intended. None of the other judges

make such distinction, but simply approve the directions of

Justice Mellor. The judgment of the Common Pleas, in

Carey v. Ledbitter, 13 C. B. (N. 8.) 470 ; of Vice Chancellor

Stuart in Beardmore v. Leadwell, 3 Giffard 683; of Lord

Rom illy in Crump v. Lambert, and of Vice Chancellor Wood
in Cooke v. Forbes, 5 Eq. Cos. (E. L. R.) 173, are in accord-

ance with this doctrine.

This question, whether the locality of works which in most

places would be a nuisance, is a justification of their erection

and maintenance, has never been considered or adjudicated

in New Jersey. In the case of Butler v. Rogers, 1 StocM.

487, the complaint was the erection of an additional black-

smith shop on premises which had been occupied for making

locomotives for twenty years, in the midst of the business

part of the manufacturing town of Paterson ; and the estab-

lishment of the complainant, to which injury was appre-

hended, was a large paper-mill which had a blacksmith shop

connected with it on the same lot, and nearer to it than the

projected shop of the defendants. Yet Chancellor William-

son, in refusing the injunction, although he recites these facts,

does not place his opinion on that ground ; and it may seem a

fair inference that he did not think this ground sufficient, but

he does not so declare.

I find no authority that will warrant the position that the

part of a town which is occupied by tradesmen and mechan-

ics for residences and carrying on their trades and business,
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and which contains no elegant or costly dwellings, and is not

inhabited by the wealthy and luxurious, is a proper and

convenient place for carrying on business which renders the

dwellings there uncomfortable to the owners and their

families by offensive smells, smoke, cinders, or intolerable

noises, even if the inhabitants are themselves artisans, who
work at trades occasioning some degree of noise, smoke, and

cinders. Some parts of a town may, by lapse of time, or

prescription, by the continuance of a number of factories long

enough to have a right as against every one, be so dedicated to

smells, smoke, noise, and dust, that an additional factory,

which adds a little to the common evil, would not be con-

sidered at law a nuisance, or be restrained in equity.

There is no principle in law, or the reasons on which its

rules are founded, which should give protection to the large

comforts and enjoyments with which the wealthy and luxu-

rious are surrounded, and fail to. secure to the artisan and

laborer, and their families, the fewer and more restricted

comforts which they enjoy.

But the question remains, what degree or amount of dis-

comfort is necessary to constitute a nuisance. It is clear

that every thing that renders the air a little less pure, or is

to any extent disagreeable, is not necessarily a nuisance.

The smoke that may, in certain conditions of the atmosphere,

descend from a neighbor's chimney, the fumes that may
sometimes be wafted from his kitchen, though not desirable

or agreeable, are not a nuisance. Between them and the

dense smoke from a kiln or factory, that renders breathing

difficult and painful, and smells offensive to the verge of

nauseating, there is debatable ground, on which it may be

difficult to fix the exact point at which the smoke or smell

becomes a nuisance in the eye of the law.

The word " uncomfortable " is not precise, nor does the

phrase of Vice Chancellor Bruce, "according to plain and

sober and simple notions among the English people," add

much to making it definite. In fact, no precise definition can

be given ; each case has to be judged of by itself.
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Here the question is, whether a dense smoke laden with

cinders, caused by the burning of pine wood, and continued

for twelve hours, twice in each month, falling upon and pene-

trating the houses and premises of the complainants, at dis-

tances varying from forty to two hundred feet, would cause

such injury, annoyance, and discomfort, as would constitute a

legal nuisance. I am of opinion that it would. The building

of the pottery would be no nuisance. It is possible that the

burning of earthenware may be conducted with other fuel than

pine wood, not emitting large quantities of dark, dense smoke

or cinders ; and equity will not interfere against a nuisance

that is only contingent. The defendant may, if he sees fit,

finish his building. But it was proper for the complainants,

as soon as they knew of his intention, to use the building for

a purpose objectionable to them, to apply in equity for relief.

This court would be very reluctant to interfere, if they had

stood by, without objection, and allowed him to expend his

money.

An injunction must issue against using the building for

burning earthenware, or any manufacture with pine wood, or

any fuel that may emit large quantities of dense smoke. The
injunction, of course, may be removed or modified, if, upon

the final hearing of the cause, it appears that the consequences

on which this decision is founded, will not follow from such

use of the premises.

Norris and others vs. Thomson's Executors and others.

1. The object of the statute of charitable uses in England was not to

restrain gifts to such uses, but to enforce and make valid such gifts in

certain cases in which they had before been held void, because the object

was too vague and indefinite.

2. The statute of charitable uses has never been enacted in this state,

and therefore English decisions founded upon its provisions, may not be

of authority here, but such as declare gifts void on account of the objects

being too vague and indefinite, upon principles adopted as part of the

common law before the statute, should be regarded.
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3. A power of appointment given to one by will, to give or devise cer-

tain property among such "benevolent, religious, or charitable institutions

as she may think proper," is void, because so vague and indefinite that it

cannot be enforced, and the defect in this case would not be aided in

England by the statute of charitable uses.

4. When a power to dispose of property is conferred upon a person to

whom a life estate or some other interest in it is given, this is a power in

gross, and can be relinquished or surrendered ; but when such power is

given to one who has no interest in the property, it is a power simply col-

lateral and cannot be surrendered.

5. An act of the legislature, which in a particular case authorizes the

surrender of such power when simply collateral, or confirms such sur-

render when made, is constitutional and valid ; it diverts or takes away

no vested or settled rights.

The main question involved in this suit, which is an ami-

cable one, is as to the validity of a power of appointment to

" benevolent, religious, or charitable institutions," given by

the will of the testator to his widow. The cause was argued

upon the bill and answers.

Mr. Bradley and Mr. Robeson, Attorney General, for the

complainants.

Mr. Rawle, for the executors.

Mr. Porter, for Mrs. Thomson.

The Chancellor. '

The complainants are Caroline Norris, Adeline Thomson,

and Edward R. Thomson, the sisters and brother of the tes-

tator, John R. Thomson. They, with the defendant, Amelia

Read, who is a sister of the testator, are his next of kin. The

defendants are John M. Read and Charles Macalester, the

surviving executors, Josephine A. Thomson, the widow of

the testator, and John M. Read, and Amelia his wife. The

defendants have all appeared and answered.

John R. Thomson, the testator, by his will, dated July

20th, 1862, after certain specific and other legacies, directed

as follows

:
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" And I further direct, that from the income of the residue

of my estate there shall be paid an annual sum of ten thou-

sand dollars, payable semi-annually, to my wife, Josephine

A. Thomson. And I authorize and empower my said wife,

by her last will and testament, duly executed, to direct,

limit, or appoint, give or devise, the portion of the estate so

appropriated for an income of ten thousand dollars a year

for her support, to give or devise the same to and amongst

all and every the children of my sisters, Caroline Norris and

Amelia Read, and their children, in such proportions, and

for such estate or estates, as she may think proper ; or, if my
wife so chooses, she may, by her last will and testament

aforesaid, direct, limit, or appoint, give or devise the same,

to and among my sisters, Caroline, Adeline, and Amelia, and

their children and grand children, and my brother Edward,

in such proportions, and for such estate or estates as she may
think proper. And my said trustees, their heirs, executors,

and administrators, are hereby required to pay, assign, con-

vey, and transfer the same to the said appointees, according

to the directions, limitations, appointments, gifts, and de-

vises in the said last will of my said wife.

" And I further direct that, if the income from my estate,

after the payment of the bequests herein before made, shall

exceed the sum of ten thousand dollars a year, the sur-

plus be invested in good securities, and that my said wife

Josephine, shall be authorized and empowered by her last

will and testament, to give and devise the same among such

benevolent, religious, or charitable institutions as she may
think proper.

"And in default of such directions, limitations, and ap-

pointments, and so far as the same shall not extend, then to

pay, assign, convey, and transfer the residue to my said three

sisters, Caroline, Adeline, and Amelia, and my brother Ed-
ward, their heirs, executors, and administrators, as tenants

in common, to whom I give and devise the same."

The widow and other legatees being advised that the

powers of appointment in said will, to benevolent, religious,
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or charitable institutions, was void, or at least of doubtful

validity, and being desirous to terminate a trust which would

be long and troublesome, agreed among themselves as to the

division of the property ; and as they are the only parties

beside the benevolent, religious, or charitable institutions,

who have any interest in the property, they, on the 3d day

of April, 1868, executed an agreement, under their hands

and seals, to effect that object, which is set out in the plead-

ings. By this it is stipulated that after payment of debts,

expenses of administration, and the specific and pecuniary

legacies, the estate of the testator shall be divided between

them in such manner that Mrs. Thomson shall have two-

thirds, and the brother and sisters of the testator together,

one-third of it; and Mrs. Thomson released, surrendered,

relinquished, and yielded up her power of appointment, and

covenanted and agreed not to exercise the same. And in

that agreement, each party requested the executors to pay

to the other party the share so agreed upon, and agreed to

execute to them all proper releases and discharges.

By an act of the legislature, approved April 10th, 1868,

reciting this agreement of settlement, it was confirmed and

established, and the powers of appointment in the will were

declared to be ended and determined, and the executors were

authorized to carry out and effect the settlement.

The executors, not being satisfied that they were author-

ized to yield up the trust property on the strength of this

settlement, even when confirmed by the legislature, declined

to pay over the trust funds. This suit is brought to compel

such payment by them.

The executors contend that the powers of appointment are

valid, and cannot be surrendered or released by Mrs. Thom-

son ; and that it is beyond the power of the legislature to

give validity to an agreement which disposes of the property

contrary to the provisions of the will, and the rules of law

which give effect to those provisions.

The complainants contend that the power of appointment

to benevolent, religious, or charitable institutions, is void,
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and that the other appointees have power to surrender;

also, that the power to appoint is a power in gross, and that

Mrs. Thomson, at whose option it must be exercised, can

now determine that option and release or surrender it. And

even if this could not be done by the law as it stood, that the

act of the legislature gives it validity.

First, as to the validity of the power. This depends upon

the doctrine of charitable uses, and its application to this case.

The Court of Chancery has, for many years, compelled the

performance of gifts and bequests to charitable and other like

uses. It is a matter that falls properly and naturally within

the jurisdiction of that court. In England, few cases are to

be found in chancery, before the statute on that subject,

known as the statute of charitable uses. 43 Eliz., Cap. 4.

That statute gave the court directly, no jurisdiction over

charitable uses. But in its preamble, which may be found

with the statute in full, in 2 Coke Inst. 797, or condensed in

2 Roper on Leg. 1115, and 2 Story's Eq. Jur., § 1160, it

recites that many gifts for the twenty-one objects enumerated

in it, have not been employed according to the charitable

intent of the givers and founders thereof. And it provides

that four commissioners, oue of whom shall be the bishop of

the diocese, shall be appointed by the chancellor, authorizing

them to inquire, by the oaths of twelve men, of the abuses

and misappropriation of property " given, limited, appointed,

or assigned, to or for any of the charitable and godly uses

therein rehearsed." It directs the commissioners to make

order for the application of such property to the uses and

intents for which it was given. It directs them to report

their orders into the Court of Chancery, which is charged

with the execution of them
;

parties aggrieved having the

right of appeal to the chancellor.

On the equity of this statute and the rights established by

it, that court took jurisdiction of all charities or subjects

included within it. Many of them, as the maintaining of

bridges, causeways, and houses of correction, were neither

charitable nor religious objects, in the usual sense of these
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terms. Yet, in proceedings by bill and information institu-

ted in that court, and not in any way under the provisions

of the act, the Court of Chancery has always defined charita-

ble and religious objects according to the enumeration in the

preamble of that act ; not limiting the objects by the terms

of the act literally, but limiting them to matters of like

nature.

That statute is not in force in this state, and therefore

cannot limit the authority of this court to enforce charitable

gifts not included within it. It was not used for that pur-

pose by the English equity courts ; but it was used by them

to enlarge their power. The rule of law and in equity before

that statute, was, that a gift or devise for a purpose or object

so vague and indefinite that the Court of Chancery could not

enforce it, was void. After the statute of charitable uses,

the court held that all gifts for any object enumerated in it,

were for purposes sufficiently definite, and therefore would

be enforced in chancery. In cases where the object of the

gift would not have been held sufficiently definite without

the statute, and have since been held sufficient by force of

the statute, the authority of the decision might perhaps be

questioned, on the ground that the statute is not in force

here. But where, on the other hand, the English courts

have held the object too indefinite, and the use therefore

void notwithstanding the statute, their decisions are entitled

to the same respect here as in all other cases in which we
take them for our guide. The object of the statute of Eliza-

beth was not to make void or restrain, but to give effect to

gifts for charitable and pious uses.

Then the question in this case is, whether the power of

appointment given in this will " to give or devise the same

among such benevolent, religious, or charitable institutions

as she may think proper," is so vague and indefinite as to

be void. As the power is to give to any of the three, if one

of them is too vague, the power clearly is void. She has the

right to elect not to give to the other two. It is conceded

that by the English decisions, the words " charitable and re-
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ligious" are sufficiently definite, and it is contended that, by

the same authorities, the word benevolent is not ; and that a

gift to benevolent objects or benevolent institutions, is void.

The word benevolent is certainly more indefinite, and of

far wider range than charitable or religious ; it would include

all gifts prompted by good will or kind feeling towards the

recipient, whether an object of charity or not. The natural

and usual meaning of the word would so extend it. It has-

no legal meaning, separate from its usual meaning. The word

"charitable" has acquired a settled limited meaning in law,

which confines it within known limits.

In all the decisions on this subject, it has been held that a

devise or bequest in England for benevolent objects, or in

trust to give to such objects, is too indefinite, and therefore

void, and not being within the scope of the statute of Eliza-

beth, is not saved by it. And the reasoning of the judges

by whom it has been so decided, is too clear, and their au-

thority too great, to admit of any doubt upon the question at

this day.

In Morice v. The Bishop of Durham, the bequest was to

the bishop in trust, to dispose of to such objects of benevo-

lence and liberality as he, in his discretion, shall most ap-

prove of. Sir William Grant, 9 Ves. 399, and Lord Eldon,

on appeal, 10 Ves. 522, held the trust specified to be void,

and decreed the bishop to hold in trust for the next of kin.

In James v. Allen, 3 Merivale 1 7, a gift to executors in trust

for benevolent purposes, was held void. Many other cases

sustain the principle on which these decisions rest. Ellis v.

Selby, 7 Sim. 352 ; S. C, on appeal before Lord Cottenham,

1 Myl. & Or. 286; Williams v. Kershaw, 1 Keen 227, note;

Kendall v. Grange, 5 Beav. 300 ; Vezey v. Jamson, 1 Sim.

& Stu. 69; Brown v. Yeall, 7 Ves. 50, note; Ommanney v.

Butcher, Turn. & Russ. 260.

The same doctrine has been established in the courts of

New York, where such gifts are held void, unless the object of

the gift is specific. While they hold that there need not be

any legally existing institution to receive the gift, they main-
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tain that the object or purpose of the gift must be specified.

Potter v. Chapin, 6 Paige 650; Williams v. Williams, 4

Seld. 547 ; Owens v. Miss. Soc, 4 Kern. 397 ; Beekman v.

Bo7isor, 23 N. Y. R. 298.

And this is stated as the law in such case, in 2 Story's Eq.

Jut., § 1164 and note; 2 Redfield on Wills 830, § 80; 2 Roper

on Leg., ch. 19, §§1 and 6.

The only disposition invalid on this account, is so much of

the power as authorizes the appointment to benevolent, reli-

gious, or charitable institutions. The power to dispose of to

the persons designated, is valid.

The second point is, whether the release of the power by

Mrs. Thomson is a valid extinguishment of it, so far as the

power extends to the brother and sisters of the testator. As
they join in the instrument, there can be no question of its

validity ; had it no other effect, they and all persons claim-

ing through and under them, would be estopped. The

children of Mrs. Norris and Mrs. Read have not joined, nor

does it appear in the case whether they have any children

or grandchildren. But the power to devise to them, only

extends to the fund which produces the interest given to

Mrs. Thomson, and in which she has thus a life estate. This,

therefore, is a power in gross, which she herself can release

and extinguish without their consent. It is a settled rule,

that where a life interest or other estate is given to the per-

son who is authorized to devise or appoint the property, the

person authorized to appoint can release and extinguish the

power. This is called a power in gross. But where the

power to appoint is given to one who has no estate or interest

in the property to be distributed, which is called a power

simply collateral, the person entrusted with the power cannot

release or extinguish it, but may exercise it notwithstanding

any covenant or agreement to the contrary. 4 Kent 346

;

1 Sug. on Powers 80, 90, 93, 100 ; Smith v. Death, 5 Madd.

371; Albany's Case, 1 Rep. Ill ; West v. Berney, 1 Russ. &
Mylne 431 ; Bickley v. Guest, Ibid. 440 ; Horner v. Swann,

1 Turn. & Russ. 430; Hillyard v. Miller, 10 Barr 326;

Miles v. Knight, 12 Jurist 666.
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Such being the rule of law, by the release contained in the

article of settlement, the power is extinguished as to the

whole, except the power to appoint to the benevolent, reli-

gious, or charitable institutions. This power regards property

in which Mrs. Thomson has no interest—that is, the surplus

income of the estate, or the income of the part which does not

yield her annuity. As regards that part, it is a power simply

collateral. But the power as to this is void, by the conclu-

sion before arrived at. The property, therefore, will be held

in trust for the next of kin, who have joined in the article of

settlement.

Lastly, the act of the legislature is, in my opinion, suffi-

cient to render the settlement valid, and to give it efficacy to

extinguish the powers, had the power to appoint to charitable

uses been a valid power, and had it been by the rules of law

incapable of being extinguished by a release of Mrs. Thom-

son, because a power simply collateral. The rule of law that

forbids the release of a power simply collateral, is, like every

law, in the control of the legislature. They can alter any law,

however wise and just, and change it to one that is inexpedi-

ent and unjust. Much more can they alter a mere arbitrary

and technical rule like this, for there is no reason why a

power to appoint can be relinquished by a trustee having a

life interest in the property, and cannot by a trustee who has

no interest.

No one would question the validity of a statute declaring

that both powers, simply collateral and in gross, may be

released and extinguished by the person to whom they were

given. Such law would operate on powers in existence,

and created before its passage. The legislature can, at its

pleasure, change the law of descents and of wills, and of

operation of entailments, so as to affect and change all estates

not already vested under them. They can enact, and have

enacted, that surviving executors and administrators with

the will annexed, shall exercise power to sell lands given by

the will jointly to all the executors named, and such law

affects the powers created by wills prior to its enactment.
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They have the power to make this change universal, or

local, or private, only applying to a particular will or instru-

ment. A statute declaring that John Den may break an

entail by feoffment with warranty, would be valid. The only

limitations on legislative power in this respect are those pre-

scribed in the constitution, and the restriction universally

acknowledged, that no law shall be passed taking away vested

rights of property. Taking property for public use is a

proper exercise of the law-making or legislative power, and

compensation in such cases is provided by the constitution.

If the power to appoint to the testator's brother and sisters

had been limited to them, instead of being as it is, in the

alternative, they would each have a vested right to some

proportion which the legislature could not take away without

their consent. But before any estate or property is vested,

the legislature have the power to change the rules of law by

which, as they are, it would eventually vest in one class of

persons now in evistence, so that it will vest in another class,

or in different proportions. The statutes altering the law of

descents and the law of entailments, and regarding the rights

of married women, are of this class.

Such effect has been given to private statutes by the Supreme

Court of this state, in Richman v. Lippincott, 5 Dutcher 44,

and by the Supreme Court of the United States in Oroxall v.

Sherrerd, 5 Wall. 268, and in Kearney v. Taylor, 15 How. 494.*

Feazier and wife vs. Barnum and McWilliams.

1. A lace shawl is wearing apparel, and exempt from execution. Whether

it is of greater value than the owner ought to wear, in her condition in life

as to property, cannot be inquired into, where it was bought for her use

before judgment or claim against her.

2. Rings and jewelry are not wearing apparel, and are liable for debt

;

and as it may be out of the power of the sheriff to levy on, or take posses-

* Decree affirmed, 5 C. E. Or. 489. See also post p. 575.
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sion of them, being usually worn on the person, a receiver will be appointed,

and an order made for their delivery to him.

3. An assignment of an annuity, though due from parties and property

out of the jurisdiction of this court, made by the person to whom it belongs,

to a receiver here, under the direction of the court, is good, and would

enable the receiver to collect it in a foreign state ;
but where the fund held

in trust for the debtor has proceeded from some person other than the

debtor himself, it is exempt.

On motion for a receiver, and to compel delivery and

assignment of property.

Mr. Ransom, for complainants.

Mr. A. K. Brown and Mr. I. W. Scudder, for defendants.

The Chancellor.

The complainants obtained a judgment against the defend-

ants, Elizabeth L. Barnum and Edward McWilliams, in the

Hudson county Circuit Court. On this judgment an execution

was returned unsatisfied, leaving a balance exceeding $100

due to the complainants. Upon a bill filed under the sup-

plement to the act respecting the Court of Chancery, passed

March 20th, 1845, and the supplement to that act, passed

April 12th, 1864, an order was made for the examination of

the defendants.

Under this order, Elizabeth L. Barnum was examined as

to her property and things in action. That examination

disclosed that she has wearing apparel worth $500, including

a lace shawl worth $300, purchased by her four years since,

in Paris; that she has jewelry worth about $300, and is

entitled to an annuity of $875 per annum. This annuity was

given to her by the will of Melvin S. Whitney, of the city of

New York. The will of Whitney was admitted to probate in

New York, the administrator with the will annexed resides

there, and was appointed by the surrogate of the city of New
York, and the estate and assets of the testator are in that

city. The will gives her the interest of $12,500, which the

testator directs to be invested by his executor for that pur-

Vol. iv. u
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pose, at the highest legal interest by the law of New York

;

this interest he directs to be paid to her as often as semi-

annually, as long as she shall remain unmarried. No time

is fixed for the payment of the interest. It has generally

been paid to her in July and January.

The lace shawl is wearing apparel, and by law in this

state, all wearing apparel is exempt from execution. Whether

the shawl is of greater value than she ought to wear, in her

condition in life as to property, cannot be inquired into. It

was bought for her use before the complainant's judgment

or claim. The only inquiry which could be made is, whether

it is held in good faith as wearing apparel, or purchased for

the purpose of putting the price beyond the reach of

creditors.

~^s The rings and jewelry are not wearing apparel, and must

be given up to the complainant to satisfy his debt. Being

articles generally worn on the person, it may be out of the

power of the sheriff to levy on, or take possession of them,

but a receiver will be appointed in this cause, and an order

made to deliver them to him. /

The annuity given by the will of Melvin S. Whitney, is

due from parties and property out of the jurisdiction of this

court, and no receiver appointed here, could sue for, or col-

lect it in the state of New York. But it is a chose in

action, and assignable both by the law of this state and of

the state of New York, and an assignment of it made here,

under the direction of the court, to a receiver, would enable

the receiver to collect it in that state, in the same manner as

he could collect a bond or promissory note, so assigned. It

is a rule, that an assignment made by the action of the law

of any state or nation, without any act of assignment by the

debtor, is not valid beyond the jurisdiction of that state, but

when made by the person to whom the chose in action be-

longs, even if by compulsion of the law of the place where

made, it is good everywhere.

But the difficulty in this case is, that the annuity proceeds

from a fund held in trust for the debtor by the representa-
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tives of Whitney, which fund proceeded from some other

person than the debtor. The act under which these pro-

ceedings are had, expressly exempts from its operations

cases where the trust has been created by, or the fund held

in trust has proceeded from, some person other than the

debtor himself. This case is within the words and intention

of the statute. It was to enable creditors to reach all the

debtor's property, and to prevent his placing any of it in

trust for himself, so that it could not be reached, that this

act was passed ; and the exception was intended to permit any

other person to provide a fund for the support or benefit of

the debtor, and place it beyond the reach of creditors, by

placing it in trust.

There is a similar statute in New York, but that state has

also a statute, which, in case of an annuity of this kind,

makes any excess of it, beyond the amount required for the

education and support of the annuitant, liable for his debts.

Except as to the excess, thus expressly subjected to debts,

the courts of that state have held an annuity, like the present,

protected from creditors by proceedings in chancery. Scott v.

Nevius, 6 Duer 672 ; Rider v. Mason, 4 Sandf. C. R. 351
;

S. C, on appeal, 2 Barb. C. R. 79.

It is clear, then, that no order can be made to assign the

interest of the defendant in this annuity, for the benefit of the

complainants.

Care vs. Weld and others.

1. An agreement, made in the presence of an attorney, between his client

and a third person, is not a privileged communication.

2. The answer of a defendant, that he has seen the answer of another

defendant in the cause, and that the same is true, cannot avail to make

such answer evidence for himself, when the answer referred to was not then

filed, and there is nothing to identify it with the answer afterwards filed by

such co-defendant.

3. A levy on sufficient property, under a fieri facias, prima facie satisfies

the judgment.
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This cause was argued upon bill, answer, and proofs.

Mr. J. Wilson, for complainants.

Mr. E. T. Green, for defendant.

The Chancellor.

There are two preliminary questions to be decided in this

case before we come to the merits.

The principal witness for the complainant, is E. W.
Scudder, Esq., the attorney and counselor who had been

employed by the defendant E. D. Weld, for his brother B. C.

Weld, another defendant, in entering up the judgment to B.

C. Weld, which is the subject matter of the controversy.

He was afterwards employed by the complainant and his

partner, to draw the articles dissolving their partnership, at

the execution of which, it is alleged that B. C. Weld, by his

agent, the defendant E. D. Weld, agreed to enter satisfaction

of that judgment upon the record. The bill in this case, is

to enforce that agreement. It is insisted by the defendants,

that any thing that came to the knowledge of the witness at

that time, was a privileged communication, which he could

not disclose. It does not appear to me from the facts in

evidence, that Mr. Scudder was at that time the counsel or

attorney of B. C. Weld, or of any of the defendants. But if

it did so appear, he would still be obliged to disclose and

testify to any agreement that was made between the parties

in his presence. Such agreements are not communications

made to him by his client, but facts that occur in his pres-

ence ; they are not secret, or to be concealed from the op-

posite party, but are dealings with that party, and from that

fact are necessarily within his knowledge. They are not

within the terms or reason of the rule, that prohibits counsel

or attorneys from disclosing communications made to them by

clients. Coveney v. Tannahill, 1 Hill 33 ; Weeks v. Argent,

16 Mees. & Wels. 817.

The evidence of Mr. Scudder is, therefore, competent, and

must be received in the cause.
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Another preliminary question is, the effect of the answers

of the defendants in the suit. That of Edward D. Weld

cannot be received as evidence for his co-defendants, B. C.

Weld, and R. A. Poole, and Mary E. Poole his wife, with

whom, or one of them, the controversy is. The answers of

the other defendants, so far as they state that they have seen

the answer of E. D. Weld, and that the same is true, cannot

be of any avail. No answer of E. D. Weld was on file when

these other answers were sworn to, and there is nothing to

identify the paper which E. D. Weld, some days afterwards,

swore to and filed as his answer, with the paper shown to the

other defendants.

The complainant, Carr, seeks to have a judgment entered

against him and Stephen Koons, in favor of Benjamin C.

Weld, satisfied of record, and to restrain all proceedings to

collect the same from him.

The complainant and Koons composed the firm of Charles

Carr & Company, and on the 3d day of January, 1859,

gave a bond and warrant of attorney to B. C. Weld for

$3943, upon which judgment was entered, and execution

issued on the next day ; a levy was made upon all the

tools, machinery, and stock in the works and foundry of

Charles Carr & Company. The consideration of the judg-

ment was money advanced by B. C. Weld, through his

brother and agent, E. D. Weld, to establish the business,

and was advanced in 1855, to Charles Carr; he had bought

the establishment of Bird & Weld, who had failed, at the

request of E. D. Weld, who was one of that firm. The

money was advanced by B. C. Weld, on condition that E. D.

Weld should, by an irrevocable power of attorney, have the

control and management of the whole, and have one-third of

the profits. Within a few months, Koons was taken into

partnership by Carr, and upon the same terms as to control

by E. D. Weld. A judgment bond, which had been given

by Carr to B. C. Weld about the time when the money was

advanced, was surrendered, upon giving the bond and war-

rant of attorney by Carr & Koons; no judgment had ever

been entered upon Carr's bond. In May, 1860, $2159.17
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was paid by Carr & Koons to B. C. "Weld, on the judg-

ment, and a few days afterwards the judgment was assigned

by B. C. Weld to the defendant, Mary Elizabeth Poole, the

daughter of E. D. Weld. On the 30th day of January, 1 862,

Carr & Koons, by a written agreement of that date, dis-

solved their partnership. Koons was to continue the busi-

ness, have all the property and assets, and was to assume all

the debts, and indemnify Carr from them. The judgments

of B. C. Weld were to be satisfied of record, and a new judg-

ment was to be confessed by Koons, and secured by a levy

on the property. E. D. Weld was present at the transaction,

and supposed to be the agent of B. C. Weld, and he agreed

to have satisfaction entered of the judgment of B. C. Weld,

and to accept the new bond of Koons, which was executed in

his presence to B. C. Weld, and with his consent left with

Mr. Scudder as the attorney of B. C. Weld. E. D. Weld, as

the agent of his daughter, had, in her name, purchased the

judgment of B. C. Weld, and paid for it with her money (as

is alleged) in his hands, but did not disclose the fact to Carr

or Koons, or object to the bond and warrant of attorney from

Koons being made out to B. C. Weld. Koons continued the

business under control of E. D. Weld, until April, 1863,

when he sold out the establishment to Helen F. Weld, the

second daughter of E. D. Weld, aged about twenty-three

years, who afterwards sold it to Lalor and Jamison for

$4250. Both these sales were negotiated by E. D. Weld

;

Koons being a mere mechanic, knowing nothing of the

financial situation of the establishment, but trusting the

whole to E. D. Weld, to whom he had given a power of

attorney, on its face irrevocable, to control and manage the

affairs of the concern absolutely.

The proceeds of the sale to Lalor and Jamison were not

applied to pay off the judgment to B. C. Weld, which yet

remains unsatisfied of record. The property sold to them

was subject to the levy duly made in January, 1859, under

the execution issued upon this judgment, and it clearly

appears that it was sufficient to satisfy the amount due on

the judgment.
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The complainant contends that E. D. Weld was the real

owner of the judgment, and that even if B. C. Weld did

originally advance the money for which it was confessed, yet

that the money paid to B. C. Weld, upon the transfer to

M. E. Poole, was the money of E. D. Weld, and not of M. E.

Poole, who, it is insisted, had no estate or property sufficient

to purchase it ; and that, at all events, E. D. Weld was the

agent of M. E. Poole, as well as of B. C. Weld, and she was

bound by his agreement, on the faith of which complainant

sold his interest ; and that the complainant, having no notice

or knowledge of the transfer of the judgment, was entitled to

rely on an agreement made by a known agent of B. C. Weld,

whom he supposed owned the judgment.

The whole transaction is strongly marked with circum-

stances indicating fraud. The conduct of E. D. Weld is such

as to taint all his acts, as well as to discredit him as a wit-

ness. The attempt to sell to his daughter Helen F., and

through her to Lalor and Jamison, the whole assets of the

firm, and to dispose of the money without satisfying the

judgment alleged to be held by his daughter, M. E. Poole,

which was a lien upon this property, and which, without

any agreement, Carr was entitled to have so applied,

is a plain, palpable fraud. This, besides the improbability

of the story, is sufficient to deprive him of all credit, when

he testifies that the money which he paid out of his own

pocket to B. C. Weld for the judgment, was money of Mrs.

Poole in his hands.

If Mrs. Poole owned this judgment in good faith, she by

her negligence, or connivance with her father, allowed him

to sell and take away the property on which it was levied,

and which Carr had left subject to the levy, for the express

purpose of satisfying the judgment; the property with which

Carr had paid it.

Besides this, the complainant is entitled to relief on the

ground, that as against him, this judgment was satisfied by

the levy. It is a settled principle at law, that a levy on suf-

ficient property under a fieri facias, satisfies the judgment.
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The authorities agree in this. 2 Tidd's Pr. 1059 ; Clerk v.

Withers, 2 Ld. Raymond 1072 & 1 Salk. 322 ; Bac. Abr.,

Title, Execution D ; 1 BurrilVs Prac. 299 ; iJoyi v. Hudson,

12 Johns. R. 208 ; Ex parte Lawrence, 4 Cow. 417 ; Jackson

v. Bowen, 7 CW. 13 ; TTood v. Torrey, 6 IFeno7 . 562 ; Alder-

man v. Share, 7 T^eno?. 220 ; ZacJd v. J5fom£, 4 ilfass. 403.

This case does not come within any of the exceptions to

that rule. And here the equities of the complainant are so

clear, and the reason for the application of the rule so evi-

dent, that he would be entitled to relief, were there no reason

to suspect any fraud or false dealing on part of any of the

defendants.

There must be a decree restraining the defendants from

issuing any execution, or taking any proceedings to enforce

this judgment as against the complainant, and that satisfac-

tion of the same be entered of record by the defendants, Ben-

jamin C. "Weld and Mary E. Poole.

Jones' Executors vs. Stites and wife and others.*

1. A devise of lands or bequest of chattels, by words which clearly would

give the absolute estate, will be construed into a devise or bequest for life

only, if the will contains words giving it to another upon the death of the

first taker.

2. If the gift is absolute in terms, and not, at all events, limited over at

the death of the first taker, but only on a certain contingency, as dying

without issue living, then the title vests in the devisee or legatee, abso-

lutely, subject to be defeated on the happening of the contingency.

3. When specific chattels, or a specified sum of money, are given for life,

or absolutely, subject to a limitation upon the happening of a certain con-

tingency, the chattels must be delivered or the money paid to the legatee,

and at his death, or upon the contingency, they will go to the legatee in

remainder.

4. But where the bequest is of the residue of the estate, absolutely, but

limited over upon the happening of a certain contingency, then it is to be

converted into money, invested in the name of the executor, and the inter-

est only, paid to the legatee.

* Cited in Parkers Ex*rs v. Moore, 10 C. E. Gr. 236, 238 ; Hennioria

E£ts v. Jacobus, 12 C. E. Gr. 29 ; Gulick v. Gulick's Erfrs, ld. 500.
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The bill was filed by the executors of H. C. Jones, deceased,

for directions as to the execution of the trust reposed

in them by the will. The cause was heard upon bill and

answers.

Mr. W. S. Whitehead, for complainants.

Mr. A. Dodd, Mr. C. Parker, and Mr. J. P. Jackson, for

defendants.

The Chancellor.

Henry C. Jones, by his will, after certain specific bequests,

gave the interest, income, issues, and profits of all the rest,

residue, and remainder of his estate, real and personal, to his

wife Phebe, during her life and widowhood, for her support,

and for the support and education of his two daughters,

Emma and Clara; and then disposed of the residue as

follows :
" Sixth, at the death or marriage of my said wife, I

give, devise, and bequeath all the said residue and remainder

of my estate, real and personal, of which, by the last clause,

their mother is to have the use during her life and widow-

hood, to my two daughters, Emma and Clara P., and their

heirs and assigns forever, in equal parts, share and share

alike, and in such form that the same shall not be subject to

the control of their husbands, or either of them, or liable to

their debts ; at the death of either of my said daughters, her

child or children to take the mother's share in my property

absolutely, and in fee simple, and in case of children, share

and share alike ; and if either should die leaving no child or

children, or issue of such child or children, the share of such

child to go to my surviving daughter, her heirs and assigns

;

and in case both my children shall die leaving no child, child-

ren, or grandchildren, or issue thereof, then I give, devise,

and bequeath the aforesaid as follows, to wit." Here follow

provisions giving it to the other defendants.

By the seventh clause of the will, he authorized his execu-

tors to sell so much of his real estate in the city of Newark,
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as lies on the north side of Green street, and directed that

they should not sell the rest of his lands, unless hi3 wife,

during her life or widowhood, or his childreu or others enti-

tled at the time to the income derived therefrom, being of

age, should consent, in which event they might sell the prop-

erty, and should dispose of the proceeds and income thence

arising, in the same manner as the real estate was disposed

of therein.

The wife of the testator died between the making of the

will and his death ; his two daughters are living, and are two

of the defendants in this suit. The executors have converted

the personal estate into money, and upon the settlement of

their final account in the Orphans Court of Essex county, on

the 1st of October, 1867, the balance of the estate in their

hands was adjudged and decreed to be $29,031.64. This

amount they have invested at interest, being advised that the

estate of the two daughters is only a life estate, and that

they are not entitled to the possession of the principal but

only to the interest.

The daughters claim that by the will, the property is given

to them out and out, and vests in them absolutely, subject

only to be divested by either dying without issue, and that

each is respectively entitled to have her share paid over to

her. Upon this question the executors pray the direction of

the court.

The terms on which this residue is given to the two daugh-

ters, would give them the absolute estate, were it not for the

subsequent limitations; they are adapted to that purpose,

and nothing but a clear expression of a different .intent would

control them. But it is well settled, that a devise of lands

or bequest of chattels, by words which clearly would give

the absolute estate, will be construed into a devise or bequest

for life only, if the will contains words giving it to another

upon the death of the first taker.

If the gift is absolute in terms and not at all events limited

over at the death of the first taker, but only on a certain

contingency, as dying without issue living, then the title vesta
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in the devisee or legatee absolutely, subject to be defeated on

the happening of the contingency.

When specific chattels or a specified sum of money are

given for life, or absolutely, subject to a limitation upon the

happening of a certain contingency, the chattels must be de-

livered, or the money paid to the legatee, and at his death, or

upon the contingency, will go to the legatee in remainder.

But when personal property is given for life generally, as

the residue or remainder of the testator's estate, then it is to

be converted into money, and put at interest in the names of

the executors, and the interest only paid to the legatee. Hull

v. Eddy, 2 Green's R. 169 ; Ackerman's admWs v. Vreeland's

exW, 1 McCarter 23 ; Armstrong v. Kent et al.
}
1 Zab. 509

;

Rowe's ex'r v. White, 1 C. E. Green 411; Smith v. Bell, 6

Peters 68 ; Morgan v. Morgan, 14 Beav. 72 ; 2 Kenfs Com.

353-4.

By these principles, as applied to this case, the daughters

jf the testator each take a life estate only. The direction to

the executors to sell, after the daughters are of full age, with

their consent, and that the income of the proceeds of sales

shall go to them, show clearly in this case, that the intent of

the testator was the effect which the rule of law gives to the

words used ; and the direction, that on the death of either

daughter, her share should vest in her children absolutely, in

fee simple, shows that the testator understood correctly the

legal effect of his previous disposition.

The bequest being of the residue of the estate, and not a

legacy or gift of a specific chattel, or a definite sum, the

property must be converted into money, invested in the name

of the executors, and the interest only paid to the daughters.

The money must be kept invested in the names of both

executors, sufficiently secured by mortgage on lands within

this state, or in such other securities as are allowed by law,

upon receiving the sanction of the proper court for the same.

' The costs of these proceedings must be paid out of the

estate.
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Clark vs. Carpenter and wife.

1. The approval by a principal, of a contract within the agenfs authority,

will not be held to be a confirmation of another, beyond that authority,

although made at the same time, and intended to regulate the execution

of the valid contract.

2. If an agent, without authority, makes representations as to the sub-

ject matter which are not true, either through fraud or mistake, the vendee

will be released from his contract, but the principal will not be further

bound by them.

3. Where a purchaser agrees to pay a sum in gross for a tract of land

of a given number of acres, and accepts a deed therefor, he cannot after-

wards recover compensation for any deficiency in the quantity.

This case was brought to hearing upon bill, answer, repli-

cation and proofs.

Mr. Dutcher, for complainant.

Mr. F. B. Chetwood, for defendants.

The Chancellor.

The object of the suit is to recover from the defendants

$416, the value of the deficiency of a tract of land conveyed

by the defendant to the complainant. The deed, in the

description of the tract, after giving the courses and dis-

tances of the boundaries with exactness, added, "containing

thirty-nine acres and thirty-six hundredths of an acre, more

or less." The tract, upon an accurate re-survey, is found to

contain only thirty-seven acres and twenty-eight hundredths

of an acre, being two acres and eight hundredths of an acre

less than the quantity in the deed. The survey from which

the recital in the deed was taken, was made by a surveyor

employed by the complainant. The error is in no way to be

attributed to fraud or negligence of the defendant, although

it is alleged that John Carpenter had procured a survey to be

made of the tract, between the agreement for sale and the

survey by the complainant, which showed him that it con-



OCTOBER TERM, 1868. 329

Clark v. Carpenter.

tained less than the amount stated in the deed. It perhaps

was not good faith in Carpenter not to mention this fact,

although the complainant had undertaken to have the lot

surveyed, and the contents computed by his own surveyor.

But there is no proof or allegation that Mrs. Carpenter, who

is the real defendant, knew of this.

The tract in question belonged to Mrs. Carpenter in her

own right; she authorized her husband to sell it for $12,500,

and not for any less sum. He made a contract of sale in

writing, and signed it with her name, to sell the farm to the

complainant for $12,500; in this contract, the tract was

described as a "farm containing forty acres." The husband,

when the contract was made, said he was not certain that

the farm contained forty acres, and inquired if Clark would

be bound by the contract if there was less. The land agent

communicated with Clark, who said he would take it if a

proper deduction was made for any amount which it fell

short. By subsequent arrangement between Clark and Car-

penter, it was agreed that the buildings should be valued at

$4500, and in the deduction for any deficiency, the land

should be valued at $200 per acre.

The defendants, in their answer and in their testimony,

say, that this verbal arrangement, outside the written con-

tract, was all made by Mr. Carpenter, without the authority

of his wife, and that she did not know of it until some time

after the deed was given.

At the execution of the deed, Clark, who had the survey

and computation of his own surveyor there, claimed a deduc-

tion from the price because of the deficiency below what the

farm had been represented to contain. The defendants

objected to it, and appealed to him as it was so small, that

he should claim no deduction from the contract price, he

being wealthy, and they not ; he replied that he would take

it at that quantity, or throw up the contract. To this pro-

position Mrs. Carpenter, upon consulting with her husband,

assented, remarking that the quantity of land and sum to be

deducted was small, and she would rather finish the business.
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Clark did not, in her presence, put it on the ground that it

was the agreement at the making of the contract, and that

he would insist upon it ; but put himself on what was his

undoubted legal right, that if she would not allow for the

amount of deficiency from the quantity stated in the con-

tract, he would abandon it. There is no proof whatever,

much less any sufficient to overcome the denial in the

answer, that Mrs. Carpenter knew of any agreement outside

of the written contract.

Mrs. Carpenter, like any other principal, was not bound

by any contract made in her name by her husband, that

exceeded the authority given by her, unless, after knowing

it, she adopted the contract, or did something to confirm it.

In this case, had any agreement beyond the authority given,

been contained in the written contract which she adopted

and acted upon, she would be bound by it. The verbal con-

tract made by her husband, though it may be void by the

statute of frauds, is a separate and distinct contract from the

written contract, and would not be invalid because, although

made at the time, it was not put into the same writing. But

the difficulty in this case is, that it was beyond the authority

of the husband ; and it is not shown that she adopted or con-

firmed it, or even that she had any notice of it. The appro-

val of one contract, made within the agent's authority, will

not be held to be a confirmation of another, beyond that

authority, although made at the same time, and intended, as

in this case, to regulate the execution of the valid contract

If an agent, without authority, makes representations as

to the subject matter which are not true, either through

fraud or mistake, the vendee will be released from his con-

tract ; but the principal will not be further bound by them.

In this case, Clark could not have been compelled to perform

the agreement without compensation for the deficiency,

although the agent had no authority to represent that the

tract contained forty acres.

The sale was not in fact made by the acre ; it was a price

in gross for the whole farm, which was represented to con-
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tain forty acres. At the time for the delivery of the deed,

Mrs. Carpenter, the principal, was present. Clark refused

to perform his contract, because of the deficiency, and made

with the principal herself a new contract, by which he agreed

to give a certain sum in gross for the property, which he

assumed to be thirty-nine acres and thirty-six hundredths of

an acre. He did not ask her to fulfill the parol agreement

made by her husband, which was not even mentioned to her.

But having an offer at a price a trifle below that at which she

had determined to sell, she accepted it. She made no repre-

sentations as to the quantity, and might have refused to sell

at a deduction of $544 from her price. She sold by a price

in gross, and this court has no right to make a bargain for

her to sell by the acre. She made reply in haec foedera non

veni. Had the sale, at the contract, or at the delivery of the

deed, been made by the acre, the complainant would have

been entitled to relief, even although the mistake was made

by himself or the surveyor employed by him. That would

be on the ground that the owner had agreed and bound her-

self to sell at a fixed price for every acre of land conveyed,

and the excess was paid by mistake.

The bill must be dismissed.

The National Iron Armor Company vs. Bruner and

Baxter.

1. A party dealing with an agent for a special purpose, must ascertain

at his own peril, the agent's power. And where an agent's contract to sell

land, at a fixed price, has been approved by the principal, the purchaser

has no right to infer from that fact, that the agent has power to alter the

terms of the contract.

2. An agent with restricted power to sell a tract of land at a given

price, has no power to bind his principal by any representation as to the
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quantity or quality of the land. Such representations, if false, may avoid

the contract.

3. Upon a bill for specific performance of a written agreement for the

conveyance of land, parol evidence is incompetent to lay the ground for

compensation for a deficiency.

The defendants, on July 1st, 1863, leased a large wharf,

called "the Baxter lot," situate at Kaighn's Point, adjoining

the works of the complainant, to the complainant, for two

years, at $900 per annum, payable quarterly, with an agree-

ment that the complainant might purchase the wharf for

$18,000, at any time during the term of said lease. A short

memorandum to this effect was signed by William H. Fore-

paugh, the agent of the defendants.

The complainant entered into possession, built a large ship-

house on the leased premises, and made other improvements,

at an expense of upwards of $21,000.

After the termination of the two years, the complainant

never having paid any rent, nor having given (as alleged) any

notice of an election to purchase, nor offered to pay the price,

the defendant, James -P. Bruner, trustee of Mrs. Elizabeth

Baxter, brought an action of ejectment in the Supreme Court

to recover back the possession of the premises.

The bill was filed by the complainant for specific perform-

ance, and to enjoin the defendant, Bruner, from further prose-

cuting his action of ejectment.

The lot in question, on March 11th, 1863, was conveyed

by Thomas E. Baxter and wife to the defendant, James P.

Bruner, a brother of Mrs. Baxter, in trust for her separate

use, with power of sale, &c, by description identical with

that under which Baxter had purchased of one John M.
Kaighu in 1853, the river front being described as thirty-

eight feet six inches greater in extent than it in reality was.

A proportionate deduction of the price was claimed by the

complainant.

The hearing of the cause was brought on upon the plead-

ings and proofs.
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Mr. P. L. Voorhees and Mr. Robeson, Attorney General,

for complainants.

Mr. Carpenter and Mr. Browning, for defendants.

This company, after holding the wharf in question the

whole of two years, paying no rent, and not offering to pay

the purchase money, now set up the error in the length of the

river front, as an excuse for their delinquency, and claim a

proportionate deduction from the price.

The contract of sale was made of a wharf lot as a whole,

adjoining the complainants' premises, the extent of which

was visible to the eye. Mr. Forepaugh was a mere special

agent, authorized only to offer the premises for sale as they

stood.

The evidence shows that the company had discovered the

error before entry, and most certainly before any expenditure

of money. If he promised to make any deduction from the

price
— f which there is no evidence—he had no authority

to make such promise, and his principals are not bound. But

it would not be competent to prove even the parol declarations

of the principals in such case as this before the court.

But the defendant, Bruner, is entitled to proceed in his

action of ejectment. The complainant never gave any notice

of an election to purchase, unless the erection of the large

ship-house on the premises may be so considered.

The Chancellor.

The complainants ask for the specific performance of a

contract for the conveyance of lands, with compensation for

a deficiency of a part alleged to be in the contract, to which

the defendants have no title. The contract was made by

Bruner, the trustee of Mrs. Baxter, the other defendant, with

her consent, and was in writing, signed by W. S. Forepaugh,

the agent of Bruner. The agreement was a lease of certain

premises to the complainants for two years, with the right

to purchase, for the price of $18,000, at the election of the

complainants, to be made during, or at the expiration of

Yol. IV. X
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the term. The tract was described in this lease as that situate

at Kaighn's Point, adjoining the complainants' works, known

as the Baxter lot ; and no further description was given of it.

It was a lot which Thomas E. Baxter, the husband of the

defendant, Mrs. Baxter, had conveyed to Bruner in trust for

her, and was well designated by that name. The complain-

ants allege that Forepaugh represented to them, when making

the agreement, that the tract was over two hundred and thirty

feet in extent along the Delaware river, and exhibited the

deed, or a copy of the deed, to Bruner, in which it is described

as two hundred and thirty-one feet six inches along the river,

when, in reality, it is only one hundred and ninety three feet

in extent along the river; and that afterwards, when the

matter was brought to Forepaugh's attention, he agreed that

they should have an abatement, in proportion to the defi-

ciency. They allege that they gave notice to Forepaugh,

within the two years, of their election to purchase the pro-

perty, as provided in the lease.

The defendants admit that Forepaugh was employed to

receive offers for the sale or letting of this property, and

that he submitted the offer of the complainants to them, and

that they authorized his making the lease and contract signed

by him ; but deny that Forepaugh had any power to rent or

sell, except upon terms first submitted to, and approved by

them.

The bill charges, and the answer admits, that in the deed to

Bruner the tract was described as extending along the Dela-

ware river, two hundred and thirty-one feet six inches, and

that it is, in reality, only one hundred and ninety-three feet

;

that a lease was drawn up by direction of the complainants

and Forepaugh, in which the description of the property was

copied from the deed ; that this lease was signed by the com-

plainants and defendants, but was never delivered, the

delivery being stopped on account of this error in the

description of the tract. The defendants deny any knowl-

edge of notice of the election of the complainants to purchase

being given to Forepaugh, or to themselves, within the two
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years, and that the complainants have at any time offered to

comply with the contract, on their part, by taking the deed,

and paying and securing the money.

The complainants have erected on the premises extensive

buildings, at the cost of several thousand dollars, a great

part of which was done since the alleged error as to the river

front was discovered by them.

Forepaugh died about two months after the lease was

signed by him; that is dated June 29th, 1863. The only

proof of the authority given to him by Bruner, is in the

evidence of Bruner, which corresponds with his answer. By
this, Forepaugh had no power to sell or lease, or vary

the terms of a sale or lease, except upon first reporting the

proposition to him, and obtaining his assent ; the lease which

was signed, was signed in that manner. There is no proof

in the case, that the defendants, in any way, held out Fore-

paugh as their general agent, or did, or permitted any act

which could deceive or mislead the complainants as to his

power.

Making a contract as agent, at a fixed price, and the ap-

proval of such contract by the defendants, does not hold

him out to the world as an agent to sell at any other price,

or to vary the terms of sale. It is every day's practice for

an owner of real estate, to authorize an agent to sell it at a

certain price, a given part in cash and the rest on credit.

The agent cannot bind the principal to a sale on any other

terms. The purchaser must ascertain, at his own peril, the

power of the agent. And if the agent's contract on these

terms is approved, and adopted by the principal, the pur-

chaser has no right to infer from that fact, that the agent has

power to alter the terms of the contract.

An agent with restricted power to sell a tract of land at a

given price, has no power to bind his principal by any re-

presentation as to the quantity or quality of the land. That
is beyond his power ; or else by representing that a tract of

five acres, which he was authorized to sell for $1000, con-

tained ten, he could bind his principal to convey it for $500
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on the principle of compensation. False representations

made by an agent at the bargain, although unauthorized by

his principal, may release the purchaser from his contract, on

the ground of fraud or deception, which is upon another prin-

ciple of equity ; but they cannot bind the principal, if beyond

the scope of the authority given.

But if the principal himself, had made the representations

as to the extent of the front, alleged in this case, and they

had been by parol outside of the contract, the contract being

in writing, they would not authorize the court to decree

specific performance with compensation for the deficiency.

It is a settled principle of equity, that where a written con-

tract of sale, or written particulars delivered with it as part of

it, describe the land as of certain dimensions or contents, and

they in any way fall short, the purchaser will have the right

to call for a conveyance of the part which the vendor can

convey, with a proper deduction as compensation for the de-

ficiency. Fry on Spec. Perf., § 299 and 791 ; Hill v. Buckley,

17 Ves. 395; King v. Wilson, 7 Beav. 124 ; Waters v. Travis,

9 Johns. R. 465; Couse v. Boyles, 3 Green's C. R. 212.

But the same effect is not given to parol representations

made at the contract, or before it. And this distinction is

very properly made upon correct principle. The statute of

frauds would be of little avail in such cases, if alleged parol

representations should be incorporated by this court into the

written contract, and performance compelled of this reformed

contract. Parol evidence of such representations is received

in equity, but for the purpose of showing such actual fraud,

or such misleading of the defendant by the mistake of the

complainant, as would make it inequitable to decree specific

performance, when that is sought by the party making the

misrepresentations. But parol evidence is never received to

lay the ground for compensation for deficiency. This is the

uniform and established doctrine in equity. Winch v. Win-

chester, 1 Ves. & B. 375 ; Rich v. Jackson, 4 Bro. C. C. 518

;

The Marquis Townshend v. Stangroom, 6 Ves. 328 ; Miller v.

Chetwood, 1 Green's C. R. 207.
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On either of these two grounds, compensation for any defi-

ciency by deduction from the price must be refused. It

will be, therefore, unnecessary to consider the weight or suf-

ficiency of the evidence as to the alleged representations or

promises of Forepaugh.

There might be a serious question, whether the notice to

Forepaugh of the election to purchase, would, under other

circumstances, be sufficient. But the expensive buildings and

improvements openly and notoriously erected on the premises

by the complainants, gives them a claim to the favorable

consideration of the court ; and as the counsel for the defend-

ants, upon the argument, seemed to concede the right of the

complainants to a conveyance upon paying the arrears of

rent, and the purchase money with interest, let there be a

decree for a conveyance to the complainants on these terms,

within a reasonable time to be fixed in the decree. The costs

of the suit must be paid by the complainants.

Brumagim vs. Chew.*

1. A re-hearing may be ordered at any time before the decree and pro-

ceedings are enrolled ; but it is a matter of discretion, not of right.

2. A re-hearing is always granted when the Chancellor sees reason to

apprehend that a mistake may have been made in the decision, either in

law or fact ; but never, when the introduction of new evidence is necessary

to show the mistake.

This was an application for a re-hearing of the cause on its

merits, it having been decided for the complainant upon the

final hearing.

Mr. E. P. Cowles, (of New York,) for application.

Mr. E. T. Green, contra.

*Cited in Mulock v. Mulock, 1 Stew. 19.
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The Chancellor.

As long as the decree and proceedings are not enrolled, it

is in the power of the court to order a re-hearing. But

granting a re-hearing is a matter of discretion in the court,

it is never a matter of right. It was so held by Chancellor

Green, in The N. J. Zinc Co. v. The N. J. Franklinite Co.,

1 McCarter 311 ; and by Chancellor Kent, in Travis v.

Waters, 1 Johns. C. R. 48.

In England, the granting a re-hearing is much a matter of

course upon a certificate signed by two counsel. In this

state, it has never been a matter of course ; but it is always

granted when the Chancellor sees reason to apprehend that

a mistake may have been made in the decision, either in law

or fact. In this case there is no error suggested as to facts,

except as to what, in fact, was the law of New York as to the

effect of the judgment in the courts of that state.

In the conclusion from the facts before this court at the

final hearing, there is no reason to apprehend that there was

any mistake as to the law in New York. What that law is,

must, in this state, be shown as matter of fact ; but it is pro-

posed to show by new evidence, that the law in that state is

different from what appeared to this court on the hearing.

This will require the introduction of new evidence which is

not permitted on a re-hearing. Only such evidence can be

heard, as was or could have been read on the hearing. On
that evidence, I see no reason to apprehend that any error

was committed, or mistake made as to the law of New York.

The certificates offered on the argument of this application

cannot be taken into consideration. They are not legal evi-

dence of the law of New York ; and if they were, it would be

of no avail to grant a re-hearing if they or some new evidence

on that point could not then be used.

For the reasons stated in the original opinionf I am satis-

fied that I ought not to order a re-hearing on the merits.

* Keported ante p. 130.
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Peteick vs. Ashceoft and wife and others.

1. Where a wife is made a party defendant with her husband to a bill

for relief, the husband and the party seeking relief are both incompetent

witnesses.

2. To take a case out of the statute of frauds, on the ground of part per-

formance, the agreement must be clearly and definitely proved.

This cause was heard on the pleadings and proofs.

Mr. Weart, for complainant.

Mr. Ransom, for defendants.

The Chancelloe.

The bill, in this case, asks for the specific performance of

a contract to convey lands. It states that the defendant,

Ashcroft, and his wife, agreed to convey a lot of land, in

Hudson county, to the complainant, who is Ashcroft's son-

in-law. Ashcroft and his wife, in their answer, explicitly

deny any such agreement, but state that the agreement was

to give complainant consent to build on the lots, and that he

might occupy them as long as he lived, if he would pay for

the building himself, and pay all insurance, premiums, taxes,

and assessments. Complainant built a house upon the lots,

but called on Ashcroft to mortgage the property for part of

the money to pay for the building ; and he has not paid all

the insurance premiums, or the assessments on the lot.

Ashcroft sold the lands to the defendant, Buckler, who pur-

chased for the defendant, Hexamer, to whom the property

was conveyed by him, between the times of filing the bill

and answer.

The wife of Ashcroft being a party to the bill, against

whom relief is sought, is an incompetent witness for her

husband. This clearly makes both Petrick and Ashcroft also

incompetent witnesses; and the depositions of both, being

objected to, must be rejected as evidence. Then, as the case
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stands, the contract on which the relief is sought, being

denied by the responsive answer of Ashcroft and his wife,

who are both alleged to have made it, must be proved by the

testimony of two witnesses, or evidence equal to that.

There is no proof of a contract by any witness who pro-

fesses to have heard it, or to have been present at the making

of it. The only evidence is that of Conrad Woerner, who
built the house for Petrick. He says that at the time he

agreed with Petrick to build the house, Ashcroft told him,

the witness, in Petrick's presence, that he would give Petrick

that lot, if he would put that house on it. This statement

was made in answer to a question put by the witness, who
desired to know the state of the title before he built the

house upon it. Ashcroft also told this witness when he was

building the house, at a time when Petrick was not present,

that he would give Petrick a deed, as soon as the house was

finished.

On the question as between the agreement stated in the

bill and that set up in the answer, this testimony would not

be very decisive, were it sufficient ; it is almost as consistent

with the statement in the answer, as with the contract set

forth in the bill. But it is insufficient. The law requires

clearly, more than one witness in a case like this. The con-

versation testified to by Kullman in the lager beer saloon,

where Ashcroft was badgered by Petrick's fellow-workman

to make further advances for his worthy son-in-law, cannot

be tortured into an admission that he had agreed to convey

the lot to him in fee, or anything more than that he had

given him the right to build on this lot.

To take a case out of the wholesome provisions of the

statute of frauds, on the ground of part performance, the

agreement must be clearly and definitely proved. The relief

sought by specific performance must be denied.

The defendant, Ashcroft, in his answer, consents to account,

and to repay to the complainant any excess there may be of

the amount expended by him for building, under the agree-

ment admitted by the answer, above the amounts due to
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him from complainant for loans and advances. It is equit-

able and just that he should so account. Let it be referred to

a master, to take such account between the complainant and

Ashcroft. The bill must be dismissed as against the other

defendants.

Gardner and others vs. Short and wife.

1. An unexecuted agreement to compromise or settle a debt for a fixed

Bum, is no defence to a suit, either at law or equity.

2. A conveyance of lands by a debtor to his wife, through the medium
of a third party, without consideration, the debtor having no other prop-

erty to meet his obligations, is void as against creditors. As between the

debtor and his wife, it is valid.

Mr. F. Ogden, for complainants.

Mr. S. W. Carey, for defendants.

The Chancellor.

The complainants commenced a suit in the Supreme

Court against the defendant, John Short, on the 14th day of

March, 1867. He owned two lots in Hudson county, con-

veyed to him in 1860, and the debt due from him to the

complainants was for building materials used in erecting

houses on these lots. On the day after issuing the sum-

mons, two deeds for these lots, both dated on the fifth of the

preceding month, were left for record at the office of the

county clerk. The one was from Short and wife to Thomas
Corrigan, the other from Corrigan to the defendant, Emily,

wife of Short. The consideration in both was $1400. After

judgment obtained at law, and execution returned no goods

or lands, complainants filed their bill, alleging that these

conveyances were without consideration, and intended to

defraud creditors, and praying that they may be declared

void.
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The defendants, Short and wife, by their answer, deny

that these deeds were intended to defraud creditors, but do

not allege that any consideration was paid ; they omit to

answer that part of the bill. They set up that the judgment

was for more than was due, and that complainants agreed to

accept a mortgage for the amount really due, which was

agreed upon between them. They allege that the mortgage

was tendered to their solicitor, but that complainants refused

to accept it.

An unexecuted agreement to compromise, or settle for a

fixed sum, is no defence to a suit, either at law or equity.

There is no proof offered, that any consideration was paid

by, or to Corrigan, at the execution of the deeds for these

lots. As the case stands, it appears that Short, when called

upon by the complainants to pay his debt to them, resorted

to the clumsy device of conveying his property to his wife,

through the medium of Corrigan, without the pretence of any

kind of consideration.

Such a transaction is clearly void, as against creditors. The

deeds must be set aside, and the property sold, either by a

master in this court, or by the sheriff, under the judgment,

to satisfy the debt due to the complainants. The surplus, if

any, must go to the wife. As between Short and his wife the

deeds are valid.

Test vs. Test.*

In an application for divorce on the ground of desertion, the circum-

stances of the desertion must appear.

The Chancellor.

In this case it appears that the parties were married in

January, 1865, lived together about three weeks, and since

that time have lived apart. There is no evidence that

defendant deserted the petitioner any more than that she

* Cited in Tate v. Tate, 11 C.E. Gr. 56.
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deserted him ; I think not so much. They were boarding at

her father's. After some disagreement, she went away on a

visit to her uncle, leaving him at her father's. She never

came back while he remained there ; after he left her father's,

she came back. The circumstances under which they sepa-

rated do not appear.

The decree for divorce must be denied, and the petition

dismissed.

The Camden and Amboy Raileoad Company vs.

Stewaet.

1. In this state, exceptions may be filed to a bill for impertinence or

scandal.

2. Where the defendant is in laches in not procuring the master's report,

the proper remedy is by an order that he procure the report in a time

stated, or that the exceptions be dismissed.

3. The rule to file exceptions and refer them to a master, is for the relief

of the court. They may be heard directly by the Chancellor, at his option.

4. All matters not material to the suit,, or if material, which are not in

issue, or which, if both material and in issue, are set forth with great and

unnecessary prolixity, constitute impertinence.

5. The English practice in regard to impertinence in pleadings, stated.

6. A bill in chancery, like a declaration at law, should confine its state-

ments to such facts as are proper to show that the complainant is entitled

to relief, and which, if proved, will entitle him to relief; and should not

set out the evidence, whether oral or written, by which the facts are to be

proved.

7. The modern English rule is different, and requires all admissions or

confessions of the defendant, relied on as evidence, to be set forth in the

bill ; and if they are not, excludes the complainant from offering them in

evidence. Whether this rule applies to the courts of this state, not decided.

8. Kecitals from a bill filed by the defendant in another suit, which

might involve contradictions impairing his credibility as a witness, and

which, if admitted by the answer, would have no tendency to establish the

complainant's claim to the relief sought in his bill, are impertinent. So,

also, are recitals of deeds at length, in haec verba, unless necessary for some

special purpose appearing on the face of the pleadings.

9. A deposition taken in another suit between the same parties, and an-

nexed to the bill by way of schedule, is incompetent, and therefore imper-
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tinent, when it is not shown by competent evidence, that there was a suit

pending in which it was taken, and no certified or sworn copy of the origi-

nal is produced.

10. To entitle a defendant to the advantage of his answer under oath,

under the act of March 6th, 1867, (Nix. Dig. 119, \ 106,) the answer must

have been in a suit pending at the time of the passage of the act, and in

reference to the same claim.

This matter came up on a motion to overrule exceptions

to the bill, which had been referred to a master. The appli-

cation was made on two grounds: first, that exceptions could

not be taken to a bill for impertinence, but the proper prac-

tice was to apply to the court to strike out the impertinent

matter ; secondly, that the defendant had been guilty of laches

in not procuring the master's report, the reference having been

made more than six months ago.

Mr. J. P. Stockton, in support of the motion.

Mr. P. D. Vroom and Mr. J. Wilson, contra.

The Chancellor.

The former practice of the English Court of Chancery was

not to file exceptions to a bill for impertinence, but to apply

to the court to strike out the impertinent parts. But this

practice has been changed in this state, by express rule on

the subject. The 58th rule, which has been adopted for many

years, includes bills in the term pleadings, and if there was

any doubt as to that, the 85th rule expressly names bills. The

Court of Chancery in New York while in existence there, and

the Supreme Court of the United States, by the rules in equity

for the circuits, advisedly made the same change ; and it must

be held that in this state exceptions may be filed to a bill for

impertinence or scandal.

The defendant is in laches in not procuring the master's

report ; but the proper remedy is by an order that he procure

the report in a time stated, or that the exceptions be dis-

missed. Let an order be made that the master's report be

filed in twenty days, or the exceptions be dismissed. But
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the rule to file exceptions and refer them to a master, is for

the relief of the court, and they may be heard at his option

directly by the Chancellor. And in this case, if the parties so

agree, the exceptions may be argued on the next rule day.

The exceptions, by agreement, were accordingly argued

before the Chancellor upon their merits.

Mr. P. D. Vroom and Mr. J. Wilson, for exceptant.

Mr. J. P. Stockton and Mr. E. T. Green, for complainants,

contra.

The Chancellor.

The exceptions to the bill in this case are five, and are set

out in full and with precision.

The bill was for the specific performance of a contract

alleged to have been made by the defendant, to convey a

tract of land of nine acres, and to grant a right of way in

front of his lands for the railroad of the complainants. The

contract was contained in a receipt for the consideration,

dated September 15th, 1832, annexed to a bill for the price,

which was for " nine acres as per deed," and contained no

other description of the land.

By the settled practice, exceptions will lie for impertinence

in a bill, answer, or other pleading, and in interrogatories,

depositions, or affidavits in any suit.

All matters not material to the suit, or if material, which

are not in issue, or which, if both material and in issue, are

set forth with great and unnecessary prolixity, constitute

impertinence.

For more than a century the Court of Chancery in this

state, by its rules and decisions, following the example of the

English courts of equity, have endeavored to suppress the

abuse of stuffing bills and other pleadings and proceedings

with matters immaterial to the controversy, and that cannot

aid in the relief sought, and with deeds, records and other
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documents set forth at length, when a statement of the effect

only is material. A colonial ordinance, by Governor Mont-

gomery, in 1730, is very explicit and minute on this subject.

This setting out documents in full is expressly prohibited by

the 2d rule of this court, except in the rare cases, if any

exist, in which the verbatim recital is necessary for the object

in view. And great prolixity is of itself, impertinence.

By a late statute in England, and the orders in chancery

upon the subject, mere impertinence cannot be excepted to

or corrected in the progress of a suit, but the court must

direct at the decree, that all costs occasioned by it shall be

paid by the party in fault.

Before this change, it was the practice to except to plead-

ings, interrogatories, depositions, affidavits, and schedules,

and to strike out the unnecessary and irrelevant matter, at

the cost of the party in fault, or in some cases at the cost of

the offending solicitor; and the courts have intimated that

an examiner might be made to pay the costs occasioned by

taking down the impertinent answers of a witness to inter-

rogatories put by the examiner. 1 Dan. Ch. Pr. 356, 360

;

Gresley's Eg. Ev. 214, 229, 230; Gompertz v. Best, 1 Y. &
Coll. Ex. 117; Gude v. Mumford, 2 Y. & Coll. Ex. 445; Sto-

ry's Eq. P£,§§48 & 881 a; 1 Barb. Ch. Pr. 41 & 602; Powell

v. Kane, 5 Paige 265.

A bill in chancery, like a declaration at law, should con-

fine its statements to such facts as are proper to show that

the complainant is entitled to relief, and which, if proved,

will entitle him to relief, and should not set out the evidence,

whether oral or written, by which the facts are to be proved.

But one subject of relief to which a complainant in equity is

always entitled, and which he generally seeks, is a discovery

of such facts material to his relief, as are within the knowl-

edge of the defendant. He is, therefore, entitled to set out

such collateral facts and circumstances as would, if proved

or admitted, support his case, or go to show that he is

entitled to relief, for the very purpose of requiring an answer

upon oath. Such statements would, without doubt, be im-
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pertinent in a bill which requires an answer without oath, and

has no interrogatories annexed relating to them, as they are

only pertinent for the purpose of discovery.

The English courts have, of late years, established a new

rule on this subject, by which they not only make the state-

ment in a bill, of all admissions or confessions of the defend-

ant, relied on as evidence, pertinent and proper to be set forth

in the bill, but require that they shall be set forth ; and if

not, exclude the complainant from offering them in evidence.

Stoics Eq. PL, § 265 a & n.

It is not necessary to determine whether the courts of this

state are governed by this rule, which was adopted for reasons

that do not exist here. The matters excepted to are not ad-

missions or confessions of the defendant, which, if proved,

would in any degree support the case of the complainant.

The first exception is, to the recital of the allegations in a

bill in equity filed by him in the Circuit Court of the United

States against the complainants, and to a verbatim extract

from his evidence in another suit pending between the same

parties in that court. These recitals may involve the defend-

ant in contradictions, which might impair his credibility as a

witness, but neither of them, if admitted by the answer as

set out, would have any tendency to establish the claim of the

complainants to the relief sought in their bill. The first ex-

ception must, therefore, be sustained.

The second exception is, to so much of the bill as alleges

that the matters in the recitals, excepted to in the first ex-

ception, are untrue. This exception must be sustained if

the first is.

The third exception is, to so much of the bill as sets forth

at length in haec verba two deeds, as to which, it is alleged

that the defendant contends, that he delivered one in 1832,

and tendered the other in 1856. This must be held to be

impertinence, on account of the prolixity, which is imperti-

nence. Such recital is expressly prohibited by the rules of

this court, which makes it impertinent. It was not neces-

sary, for any purpose that appears on the pleadings, to set out
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these deeds at length, or to set out any part of them ; and the

court must not refrain from deciding this question upon the

only inference to be drawn from the pleadings, because it is

suggested that these deeds have an importance and significance

from some reason which counsel does not think it prudence to

disclose, and which does not manifest itself to the court. It

is plainly averred in the bill, outside of these recitals, that no

such deed as that which the complainants contend they were

entitled to, has been tendered or accepted ; and if a more dis-

tinct and clear averment had been necessary, it might and

should have been made succinctly, without? reciting the deeds

at length. It was proper and necessary either to aver that the

defendant had not delivered or tendered any deed, or, if the

fact was so, that he had not delivered any, except deeds con-

taining the objectionable conditions or covenants complained

of. It was also proper, as the bill and receipt which consti-

tute the contract to convey contain no description of the nine

acre tract except by reference to a deed, to aver that the deed

exhibited at the giving of that receipt, and to which it refers,

contained a description of that tract, and, perhaps, to set forth

that description. But for no purpose was it necessary or pro-

per to set out the deed in full.

The fourth exception is to the words " without oath, except

as to the interrogatories hereto annexed," in the prayer for

answer. The act of March 6th, 1867, (Nix. Dig. 119, § 106,*)

provides that a complainant may pray that the defendant

answer without oath, and that in such case the answer shall

not be evidence, but declares that it shall not affect any suit

then pending, or to be brought on a claim upon which a suit

in equity was then pending. The defendant claims that he

is entitled to the advantage of his answer under oath as evi-

dence, on the ground that, at the passage of that act, a suit

was pending in this court upon the claim on which this suit

rests. This exception must fail, unless a suit was then pend-

ing on this claim. There was at that time a suit pending in

* Rev., p. 108, sec. 23.
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this court on a bill filed by the complainants, against the

defendant, on the 17th day of February, 1864, entitled a

cross-bill. The defendant rests this exception on that suit,

and by assent of parties the bill has been submitted for the

determination of this question.

Upon a careful examination of that bill, I cannot find that

it was at all upon the claim on which this suit is based. It

had nothing in it relating to the nine acre tract. It sought

to enjoin an ejectment for the land over which the railroad

runs, on the ground that the extent of easement, which was

the only matter in dispute, could not be tried or settled at

law. But it nowhere alleged a contract to convey or grant

the easement, or sought any relief upon it. And any answer

which the defendant could have made in that suit, relating

to the contract to convey, on which alone this suit is brought,

would not have been responsive to the bill, and could not

have been of any avail to him. The object of the restric-

tion in this act was to prevent a complainant from depriving

the defendant of the benefit of an answer under oath in a

suit then pending, an end which could have been accomplished

by withdrawing the suit, and commencing another, but for

the last clause in this limitation. And the true test of its

application is, whether an answer to the suit then pending

could be of any avail to him, if made in this. The fourth

exception must be overruled.

The fifth exception is to a schedule annexed to one of the

affidavits to the bill. This schedule contains the deposition

of E. A. Stevens, in a suit in the Circuit Court of the United

States, in which he was examined as a witness. The object

of this affidavit was to procure an injunction. It will not

be necessary to determine the question on which courts and

jurists have differed, whether a deposition taken, or evidence

given in another suit between the same parties, can be ad-

mitted because the witness is out of the state ; or whether

such secondary evidence can be offered only when the witness

is dead. There are other reasons, free from doubt, why the

deposition is incompetent, and therefore impertinent. First,

Vol. rv. y
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it is not shown by any competent evidence, that there was

a suit pending in which it was taken. Secondly, it appears

that the evidence was taken down and subscribed in the form

of a deposition ; in such case a certified or sworn copy of the

original is the best and only evidence. The schedule is im-

pertinent, and must be struck out.

The costs occasioned to the defendant by the parts of the

bill and schedule, adjudged to be impertinent, must be paid

by the complainants. The exceptions having been sustained

in part, and overruled in part, neither party can have costs

from the other upon the exceptions.*

Grigg vs. Landis.

1. An assignment of a contract, in express violation of its positive pro-

visions, is void, and the party claiming through such assignment, is en-

titled to no relief in equity.

2. In equity, time is often regarded as not of the essence of a contract

;

but where it is of the essence, it will be insisted on as well in equity as at

law.

3. Time is of the essence of a contract, either when from the nature or

subject matter of the contract it is material that it should be performed at

the time, or when the contract, by express stipulations, makes it of the

essence, and releases the other party upon failure to comply within the

time.

4. Where a contract for the sale of land provides that the vendee shall

make certain improvements within one year, and that if not made within the

time specified, the vendor should have the right to take back the property

on refunding the money received, time Is of the essence of the contract, and

in such case the subsequent performance of the stipulations, without the

assent of the vendor, can have no effect upon his rights.

This is a bill filed for specific performance of an agreement

for the sale of two several tracts of land, covenanted to be con-

veyed by the defendant to the complainant. The defendant,

the proprietor of lands at Vineland, in Cumberland county,

by two several instruments in writing, each called by him

* bond of agreement," acknowledging the payment of certain

Decree affirmed, 6 C. E. Or. 484.



OCTOBER TERM, 1868. 351

Grigg v. Landis.

Bums of money, in part payment of the consideration money,

agreed to convey said lands respectively by warranty deeds

in fee simple, when the purchase money should be paid, and

certain improvement stipulations complied with; the agree-

ments providing that in default of complying with said

stipulations, within the time specified, the said Landis should

have the right to take back the lands, by paying to Grigg

the amount paid on the purchase.

Grigg failed to pay the money by instalments within the

time required by the agreements ; and also failed to perform

the improvement stipulations within the time required. The

improvement stipulations were, in substance, to erect a

dwelling-house on the property sold, to plant shade trees,

&c, and to bring into cultivation two and a half acres of

land within time specified in the agreement. Landis gave a

notice to Grigg that he confiscated the property for non-

performance of the covenants. Grigg, after the prescribed

time, performed all the covenants, tendered the residue of

the consideration money, and demanded a deed.

The cause was argued upon bill, answer, replication, and

proofs.

Mr. Carpenter, (with whom was Mr. Browning,) for com-

plainant.

Provisions for re-entry (or forfeiture,) and other stipula-

tions of the kind, are considered in courts of equity as merely

security for the payments to be made, or the covenants to

be performed. Courts lean against forfeitures. 2 Story's

Eq. Jur., § 1315.

Time is not generally of the essence of the contract, unless

parties have so treated it, or it follows from the nature and

circumstances of the case. 2 Story's Eq. Jur., § 1323 ; Harris

v. Troup, 8 Paige 425.

Once a mortgage always a mortgage. A mortgage cannot

by agreement be made irredeemable. Courts will not permit

the vendor to see vendee make improvements, and then,
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because of a failure to comply with his covenants in respect

of time, to re-enter. Equity, in such case, will not enforce a

forfeiture, but will decree a conveyauce. Coole on Mortg.
t

{Law Lib. ed.) p. 11; 4 Kent 142; 2 Story's Eq. Jur.
f §

1019; Youle v. Richards, Saxt. 535; Murphy v. Lockwood,

21 III. 611.

Tender of precise sum unnecessary in order to enforce

specific performance, there being an averment of readiness

to pay. Irvin v. Gregory, 13 Gh'ay 215.

Mr. J. T. Nixon, for defendant.

The Chancelloe.

The complainant asks for the specific performance of a

contract under seal, to convey lands, made by the defendant

with A. K. Foster, aud by Foster assigned to the complain-

ant. The contract was dated September 1st, 1864. It

required Foster to make certain improvements within one

year, and provided that if the improvements were not made

within the time specified, Landis should have the right to

take back the property, on refunding the money received.

It provided that Foster should not assign the contract before

the improvement stipulations were complied with, nor until

all instalments fallen due were paid. Foster did not fulfill

the improvement stipulations within one year, the time

specified, nor did. he pay the instalments of the purchase

money as stipulated. On the 23d of October, 1865, he

assigned it to the complainant, with the improvement stipula-

tions unfulfilled, and with part of the purchase money due

and unpaid. Grigg, after this, paid the unpaid purchase

money to Landis, but paid it as the agent of Foster, Landis

having no notice of the assignment; nor does it appear that

he knew that the improvements had not been made within

the year.

Landis insists that he has the right to retain the property,

upon paying back the purchase money, and offers to pay it;

and he tendered it to Foster before suit brought. He also
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insists that the assignment to the complainant is void by the

express provision of the contract, and that he is not entitled

to call for a conveyance.

Any person in selling his property, or making a contract

for the sale, has the right to make such agreements and

conditions as the purchaser will assent to, provided they

are not contrary to law, or the policy of the law. It is not

allowed to make property inalienable ; it is contrary to the

policy of the law ; but it is permitted to restrain alienation

for a limited time, or for certain specified purposes, or on

certain conditions. Choses in action, or contracts, are not at

law alienable at all, without any restriction in the contract.

The contract in this case is only alienable in equity. Of

course, the provision making it inalienable cannot be against

law, or the policy of the law. And there is nothing inequit-

able in the provision that until all arrears are paid up, and

all stipulations complied with, the contract shall not be

assigned, even in equity. It must be held, therefore, that

the assignment made in express violation of the positive pro-

visions of the contract, is void, and the complainant claiming

through such assignment, is entitled to no relief in equity.

There is no evidence whatever, that Landis has done any

thing to recognize or confirm the assignment. Landis has

the right to take back the property, upon refunding to the

purchaser all that he has received on account of the purchase.

It is contended by the complainant that in this contract

time is not of the essence, and that a performance, or offer to

perform, after the time has expired, is in equity a good per-

formance of the contract, and will entitle the complainant to

relief.

Time is often regarded in equity as not of the essence of a

contract, but when it is of the essence, it will be insisted on

in equity as well as at law. And it is of the essence of a

contract, either when, from the nature or subject matter of

the contract, it is material that it should be performed at the

time, or when the contract by express stipulations, makes it

of the essence, and releases the other party upon failure to
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comply within the time. Fry on Spec. Per/., §§ 711, 713
;

Benedict v. Lynch, 1 Johns. C. R. 370 ; Wells v. Smith, 7

Paige 22.

In this case, time is of the essence of the contract on both

grounds. The object of these stipulations, as clearly ex-

pressed in the contract, was a
to secure the general improve-

ment of the settlement, and to protect the same against non-

improving people." It was very material to Landis, who

was interested in the rapid sale of lots in this settlement,

whether any lot sold should be built upon, cleared, and

fenced, and cultivated within a year or whether the purchaser

should take three or ten years to erect the improvements;

any delay would injure him, and affect the value of the lots

unsold. If fifty lots sold in any year, should, in compliance

with the stipulations contained in these deeds, be built upon

and improved within that year, it would greatly facilitate

the sale of lots the next year, and materially enhance the

price which they would bring. And a purchaser who
willfully violates an express agreement, and knows, when

violating it, that he thereby seriously injures the vendor, is

not entitled to ask a court of equity for protection or relief

in his willful and deliberate breach of good faith.

But besides the fact that time is material to the object of

this contract, it is expressly made of the essence of it. The

contract specially provides, that if these stipulations are not

performed in time, the vendor may retain the land upon

paying back the amount received. This is no forfeiture, but

a fair and just provision on equitable terms, for terminating

the contract.

That the complainant erected a building after the contract

became void, cannot have any effect upon his rights, or change

the position of Landis. Landis in no way encouraged or

assented to it; he does not appear to have known of it.

And it would seem to have been done in bad faith by the

complainant, with the intention of stealing away Landis*

reserved right of putting an end to the contract, by covertly

creating an equity against him.
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The opinions of some of the witnesses, that the course of

Landis is not a wise one for the prosperity of his settlement,

may be correct. But as long as Mr. Landis elects to manage

his own concerns, according to his own judgment, this court

cannot, provided he violates no rule of law, compel him to

adopt the course which the superior wisdom of the witnesses

of the complainant has pointed out as the best way to succeed

with his enterprise.

The bill must be dismissed, with costs.*

The Trustees of the Methodist Episcopal Church
at Hoboken ve. The Mayor, &c, of Hoboken.

The act of April 7th, 1868, authorizing the municipal authorities of

Hoboken to purchase of the trustees of the Methodist Episcopal church

the fee of a tract of land, which had been dedicated as a public square,

(but which the trustees had bought and erected a church thereon) and

afterwards to convert the church into a town hall, does not annul the dedi-

cation and destroy the easement of the public ; the authorities may never

purchase the fee.

This matter was argued on a rule to show cause why an

injunction should not issue against the defendants.

Mr. Ransom, in support of the rule.

Mr. Abbett, contra.

The Chancellor.

In 1804, John Stevens, who then owned a tract of land

which is now thf> city of Hoboken, caused it to be laid out in

blocks and lots, with streets and squares, by a map which he

filed in the clerk's office of the county of Bergen, in which

Hoboken at that time was. The lots in the tract, or a large

proportion of them, were afterwards sold by reference to that

map. The Hoboken Land and Improvement Company, in

whom the title of Stevens was vested by two deeds, dated in

* Decree reversed, 6 C. E. Gr. 494.
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1846 and 1860, respectively, sold and conveyed to the com-

plainants part of a tract on said map, laid out as a public

square. On the part so conveyed, the complainants after-

wards, at great expense, erected their church.

Some years after this, the defendants, in the year 1865,

brought an action of ejectment in the Supreme Court, to re-

cover possession of the tract conveyed to the complainants,

and of the church erected upon it. The Supreme Court de-

termined that, by the map and sales of the property, the

block of which this tract is part was dedicated to the public

for a square ; that the conveyance to the complainants only

conveyed the fee, subject to the easement of the public; and

that the defendants, as the proper municipal corporation,

were entitled to recover possession of the tract for the use of

the public whom they for this purpose represent. And there-

upon, judgment was given in that court, that the defendants

should recover the possession against the complainants.

The defendants afterwards procured the passage of an act

of the legislature, approved April 7th, 1868, by which they

were authorized to purchase of the complainants, the fee of

the tract, including the building, at a price not exceeding

$10,000, and authorizing them, after they should have pur-

chased the fee of the land upon which the church stands, to

convert it into a city hall.

The defendants, after some negotiation with the complain-

ants, who were willing to accept the sum which the defend-

ants were authorized to pay, broke off the negotiation, refused

to make the purchase, and threatened to sue out a writ of

habere facias possessionem, and take possession of both land

and building, without paying anything. The application is

for an injunction, on the ground that the only right which

the defendants had to recover at law—which was the dedica-

tion to the public—has been annulled by the act authorizing

them to convert it into a city hall.

The title or fee of the land is in the complainants. That

title is subject to an easement which belongs to the public,

which is the right to have it kept open and enjoyed as a
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public square. The defendants have no estate in it; their

only right is the power and duty, as representatives of the

public, to see to it, that the public are not hindered in the

enjoyment of their rights there ; and to effect this, they may

maintain ejectment against any one who takes possession of

and occupies it to the exclusion of the public.

The legislature may have the right so far as the public is

concerned, to annul the dedication, and yield up the right of

the public ; but they have no power, if the owners of the sur-

rounding lots have the right as appurtenant to their lots to

have this square kept open as a public square, to permit its

occupation as against them for a town hall, nor to subject the

title or fee, which is owned by the complainants, to a different

easement from that which encumbered it when they acquired

title.

If the act of 1868 had unconditionally and immediately

authorized the occupation of the tract for a city hall, it would

have destroyed the easement of the public, and with it the

right of the defendants to take the possession for the public.

But the right to convert it into a town hall does not arise

until after they shall have purchased the fee from the com-

plainants. The defendants may never do this. The public

right is unimpaired, and the defendants have a right to the

possession for the use of the public.

.The injunction must be denied.

Armstrong vs. Armstrong and wife.*

1. Where a deed was left by the grantor in the hands of a lawyer, with

directions to have it recorded at the grantor's expense, and to deliver it to

no one but himself, but, contrary to such direction, it was delivered to the

grantee, it was ordered to be set aside.

2. A decree cannot be made as to any who are not parties to the suit.

Argued on bill, answer, replication, and proofs.

* Cited in Cannon v. Cannon, 11 C. E. Gr. 320.
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Mr. Titsworth, for complainant.

Mr. J. Whitehead, for defendants.

The Chancellor.

The bill is filed to set aside five several deeds, executed by

the complainant, Samuel Armstrong, senior. One was made to

the defendant, Elizabeth R. Armstrong, wife of complainant's

son, Samuel Armstrong, jun., and the others to the defend-

ant, Samuel Armstrong, jun., and Benjamin L. Coon, as trus-

tees for the four other sons, respectively. It is alleged that

those deeds were without consideration, and were not delivered

;

that they were drawn by William P. Miller, an attorney-at-

law, at the request and expense of the complainant, and left

with him by the complainant, with directions not to deliver

them to any one but himself.

The complaint is that the defendant, Samuel Armstrong,

jun., by falsely representing that his father had given him an

order for the delivery of the deeds, procured Miller to deliver

them to him, and had them recorded.

The bill charges that the complainant left them with Miller,

and ordered him not to deliver them to any one but himself.

The answer does not deny this, but states that the defendants

know nothing concerning it. It alleges that the complainant

afterwards urged the defendant to go and get the deeds from

Miller, and get them recorded.

Miller testifies that the deeds were executed in his pres-

ence by the complainant; that his son, Samuel Armstrong,

jun., was present part of the time when they were being

executed ; that complainant went with him to the commis-

sioner, and there acknowledged the execution ; that the

complainant left the deeds with him, and told him to have

them recorded, and paid him the money for drawing and

recording them ; that he called at the office a few hours

afterwards, or the next morning, and told him not to deliver

them to any one but himself; that the defendant called

several times for them ; the first time, he told him of the
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directions of his father, to which the defendant replied, it was

all right, that it was better his father should attend to his own

business. The defendant afterwards called, and said his father

denied having given the instructions mentioned by Miller, and

had directed him to get the deeds. At one of these subsequent

applications, Miller delivered the deeds to Samuel Armstrong,

jun., but without an)7 order or direction of the complainant,

so far as appears by the evidence.

The deeds were for the nominal consideration of one dollar

each, and no consideration was paid at the time. The object

of the complainant in executing them, was to divide his

property among his children. It was a voluntary act of his

own, perhaps by the influence of the defendant, or by a

foolish alarm as to a claim against his son Henry. The
execution of the deeds, so far as proceeded in, was the act

of the complainant ; he employed the scrivener, paid him,

and gave him directions. The complainant executed and

acknowledged the deeds, and then left them in the hands of

his own lawyer and agent, with simple directions to have

them recorded at his expense. He did no act by way of

delivering them to the defendant or any one for him, nor

was anything done which, either at law or in equity, placed

them beyond his control. Shortly afterwards, he directed

Miller not to deliver them to any one but himself.

When a deed, for which a purchaser has paid, is left with

the conveyancer in his presence, with directions to send it to

be recorded, the whole transaction shows that this direction

is intended as a delivery to the grantee, and it will be held

a delivery. But here was no consideration paid, not even

the fees for recording. And the fact that the son, when he

applied to Miller for the deeds, did not claim them as having

been delivered to him, but acquiesced in and submitted to

the directions given to Miller, and afterwards came for the

deeds, alleging authority and directions from his father,

shows that he did not consider them as delivered, but as yet

within the control of his father.

As to the deed to the defendant, Elizabeth R. Armstrong,
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who, with her husband, are made parties, and are before the

court, the complainant is entitled to relief as prayed for in

the bill.

The cestuis que trust, for whose benefit the other deeds

were made, and who alone are the parties really interested,

are not before the court ; and a decree as to them cannot be

made until they are made parties. Let the cause, as to them,

stand over until they are made parties ; for which purpose,

the cause will stand over until the next term.

Ruckman vs. King.

Equity will not relieve a party against his own neglect or default

in performing his contract, if such relief will seriously injure the other

party.

This cause came on for argument upon demurrer to the

complainant's bill.

Mr. Boyd, in support of the demurrer.

Mr. Ransom, contra.

The Chancellor.

The bill is filed for the purpose of having a contract, made
between the parties, canceled and declared void. The con-

tract was dated on the 12th day of May, 1868, and by it

Ruckman agreed to convey to King all the lands which he

owned within certain limits specified, and all lands within

those limits for which he held contracts for conveyance to

him ; stated to be about two thousand acres. The price to

be paid was $275 per acre ; of which $100 was paid at the

execution of the contract, $19,900 were to be paid on the 1st

day of June then next, $80,000 in cash on the 1st day of July
then next, on the delivery of the deed j the balance, with
interest, to be secured by mortgage, and to be payable in
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five equal yearly payments. King expressly agreed to make

these payments. On the 28th of May, King applied to Ruck-

man to give him fifteen days' further time to make the

payment, which was to be made on the 1st day of June.

Ruckman declined to extend the time, and told King that

he should require it on the day. King failed to make pay-

ment on the 1st of June, but instead of it, had his contract

recorded on the 2d of June in the clerk's office of the county

of Bergen, in which the lands lie, so as to prevent Ruckman

from selling to any one else. On the 1st of July, King met

Ruckman in a car on the railroad, and offered him $79,900,

and demanded a deed for the property, which Ruckman

declined to give. Ruckman alleges that by reason of King's

failure to pay the sum due on the 1st of June, he, Ruckman,

was unable to make the payments on the lands which he had

agreed to purchase, and which were included in the contract

with King.

The demurrer is placed on the broad ground that time is

not of the essence of a contract in equity, and that Ruckman

is bound to convey to King, although King did not make his

payment at the time agreed to by the contract ; and, there-

fore, there is no equity or ground for relief in Ruckman's

suit to be relieved from this contract, and to have his land

relieved from the cloud on its title.

It is the rule in equity, that in general, time is not of the

essence of a contract to convey, as in most cases the delay is

no real injury, and can be compensated for by interest, or

otherwise. But it may be made of the essence of the con-

tract, either by its being so stated in the contract itself, or

by the circumstances attending the contract. There is no

general rule that time is not of the essence of a contract;

each case depends upon its own circumstances. In England

time is generally not of the essence of a contract, but in this

country it more frequently, if not generally, is of the essence.

In all cases, courts of equity will see to it that one party

shall not be relieved against his own neglect or default in

performing his contract, if such relief will seriously injure
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the other party. In this case, the bill alleges that by King's

default, Ruckman was unable to make the payments neces-

sary to procure the title to the lands to be conveyed to him,

and by him to King. By the very structure of the contract

it would seem to be intended to provide for such an emer-

gency. This would make time of the essence of the contract,

and sustain the complainant's bill.

The conduct of the defendant, as set forth in the bill, is an

attempt to abuse the doctrine of this court, which does not

regard time as the essence of a contract where the opposite

party is not materially injured by the delay, and would seem

to be a very inequitable abuse of the registry law. He fails

to perform his own engagement, by which the complainant

is rendered unable to fulfill the contract on his part, and is

left without means of meeting his engagements with others,

and then in quick haste, on the next day places his contract

on record, so that the complainant can neither sell nor mort-

gage his land to raise the money for which he may be liable,

and is left without means by the fault of the defendant.

The facts when shown by proof on part of the defendant,

may show a different case, but as presented by the bill,

which only is before the court on this argument, they are

sufficient to entitle the complainant to relief.

The demurrer must be overruled.

Eaton vs. Jenkins and others.

1. Where the answer is directly responsive to the hill upon matters

of fact upon which the whole equity of the bill depends, and which are

within the personal knowledge of the defendant, the injunction will be

dissolved.

2. The truth of responsive allegations in an answer, cannot be tried by

the court upon counter affidavits and affidavits in rebuttal, on a motion to

dissolve an injunction.

This was an application to dissolve an injunction granted

to restrain the defendants, who were commissioners under
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special acts of the legislature, to improve the streets in

Irvington, from selling the complainant's land for an assess-

ment. The assessment was made for a plank sidewalk laid

in front of the complainant's lands. The complainant contends

that the strip on which the sidewalk was laid, was not part

of the public highway, but his own private property.

Mr. John Whitehead, in support of the motion.

Mr. T. Eunyon, contra.

The Chancellor.

The complainant in his bill alleges, that the land upon

which the defendants constructed the sidewalk, was his own
private property, in or over which the public had no right

or claim whatever. He alleges that his father and he had suc-

cessively owned the land for thirty-five years continuously

next before the laying of said sidewalk, and avers, "that

neither his father nor he ever dedicated to the public the

land covered by the said pavement, or any part thereof."

To this bill the defendants answer, " that for sixty years

the public have used said land as a public road or highway,

without any let, molestation, or disturbance of the owners of

said premises, and that said complainant and his father, for

more than thirty-eight years last past, have acquiesced in

such use by the public without any restraint or objection

from them, or either of them ;" " and that by such acqui-

escence by the complainaut and his father, said complainant

has actually dedicated said sidewalk to the public."

Isaac O. Wade, one of the defendants, who swears to the

truth of the answer, says in his affidavit annexed to it, that

he knew these facts of his own personal knowledge, and this

part of the answer being directly responsive to the bill upon

a matter of fact on which the whole equity of the bill de-

pends, must be taken as true, and the injunction must be

dissolved.

A great number of affidavits are produced by the complain-

ant, upon this matter of dedication. But by the forty-third
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rule, no affidavits can be read on part of the complainant on

this application, except in reply to new matter set up in the

answer. This is not new matter; and although there may

be other matters set up in the answer that are new, that will

not entitle the complainant to read any affidavits in reply to

this, which is not new. The truth of responsive allegations

in the answer, cannot be tried by the court upon counter

affidavits, and affidavits in rebuttal, on a motion to dissolve

an injunction.

Let the injunction be dissolved.
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Wurts' Executobs vs. Page and others.* .

1. Testator gave his estate to trustees for the use of his eight children,

and the two children of his deceased daughter, and directed the proceeds of

it to be invested for their benefit. He directed that the shares of his daugh-

ters should be held in trust for their sole use, not subject to the control or

debts of their husbands, and the annual income to be paid on their own
receipts ; that a specified part of the principal should be paid to each on her

marriage ; that a specified part of the share of each son should be paid

to him at twenty-one, and the residue at twenty-two ; and that in case of

the death of any child without issue, the share of such child should merge

in the general fund. It was held—
First. That the gift to the daughters was absolute, subject to be defeated

upon her dying without issue at her death ; that the share of a daughter

who had died leaving children, went to her personal representative, and

the share of a daughter, who had died without issue, merged in the estate

;

and that the share of a daughter who is still living and has issue, was not

freed from the limitation over by the birth of a child, but must remain in

the hands of the executors until her death, until which it is possible that

she may die without issue.

Second. That with regard to the shares of the sons, the limitation over

must be construed to mean dying without issue, before the share is payable

;

and, therefore, the share of a son who died after twenty-two and before his

share was paid, goes to his representatives, and does not merge in the estate.

*Cited in GulicVs Ex>rs v. Ghdick, 10 C. E. Or. 329.

Vol. iv. z 365
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2. Where a testator gives all his real and personal estate to his executors

in trust for his children, and directs them to invest the proceeds for their

benefit, either jointly or the share of each for his benefit, and directs the

share of each to be paid over to them in a manner specified, it will be

held that he contemplated and directed an out and out conversion of his

lands into money before distribution, although there is no positive direc-

tion to sell the realty at any specified time, but the executors are only

authorized and empowered to sell any part of the real estate at any time

they may deem it advisable ; and the share of each at his death, will, for

purposes of succession, be considered personalty, although not actually

converted.

This case was argued upon bill and answers.

Mr. Carpenter and Mr. Bradley, for complainants.

Mr. Browning and Mr. C. Parker, for defendants.

The Chancellor.

The. questions in this cause, all relate to the construction

of the will of William Wurts. The testator, at his death,

December 25th, 1858, resided in Trenton. His will was

executed January 17th, 1856, and the codicil to it, upon

which, however, no question arises, was executed on the

20th of November following.

The will gave and devised absolutely, in fee, all his real

and personal estate to five trustees, who were made executors

of the will, and to the survivors and survivor of them, in

trust, for the sole use, benefit, and advantage of his eight

living children, share and share alike, and the two children

of his deceased daughter, Caroline, one full share between

them. He directs his trustees to invest the proceeds of his

estate, after debts are paid, as a joint fund for the benefit of

his heirs, with power to invest for each separately ; the income

during the minority of each child to be applied to their

education and expenses, and any surplus to accumulate for

their benefit respectively.

He then directed the sum of $3000 to be paid to each

of his three sons, and to his grandson, William White,

as they respectively attained the age of twenty-one years,
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and the balance of their portions as they attained the

age of twenty-two years respectively. The portions of his

five daughters he directed to be held by his trustees, and the

survivor of them, in trust, for the sole use and benefit of

his said daughters, and that they should not be in the power

of, or subject to the debts, control, or management of their

husbands ; this to apply to those then married, and to those

who should become married. And he directed that the receipt

of any daughter for her portion of the annual income or

profits, under her own hand, should be a good discharge, not-

withstanding her present or future coverture.

He then directed as follows :
" In case of the decease of

any of my said children without issue, the share or shares

of such so dying, is to be merged in the general fund, and to

be divided as above directed among my said heirs, and subject

to the aforesaid conditions and restrictions. In case of the

decease of either of my grandchildren above named, W. W.
White and Ella White, without issue, his or her portion to

go to the survivor, subject in all respects to the foregoing

restrictions and conditions in regard to each. In case of the

decease of both of my said grandchildren without issue, and

their father, John R. White, surviving them, then I do order

and direct that the income of their portion shall be paid to

the said J. R. White, during his natural life, and on his

decease, the share to pass into the general fund of my estate,

for the joint and equal benefit of my heirs, as above directed."

He directed that the charges made by him for advances or

outfits to any child, should be deducted from the share of such

child ; but in his codicil, he directs that no deduction shall

be made for advances, except $4000 to his daughters Caro-

line and Anna. He authorizes his executors to loan on

interest, to his son-in-law, Charles Wurts, any part of his

estate that might " be coming or payable to " his daughter,

Anna Wurts, (the wife of Charles) ; " the object being to

preserve such sum as part of the trust fund for the benefit of

his said daughter and her heirs."

He required that his three younger daughters, who, with
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his three sons, the children of his second wife, were entitled,

on arriving at full age, to receive certain property by virtue

of the marriage settlement of their deceased mother, should

convey that property to a trustee, to be held under the same

restrictions as the property given by his will. If either of

them did not so convey her property received under that

marriage settlement, she should not receive any income from

her part of the testator's estate, but her share should be

held by the trustees for the use of the children of such

daughter, and if she died without issue, was to be merged

in the general fund of his estate. He did not require any

such conveyance of their mother's estate by his three sons,

who took the same right under her marriage settlement.

He authorized his executors to advance out of her portion,

$3000 to each of his three younger daughters upon her

marriage. And he authorized and empowered his executors,

in case it should at any time be deemed advisable by them,

to sell and convey any part of his real estate.

Each of the testator's three daughters by his second wife,

upon her coming of age, conveyed the property secured to

her by her mother's marriage settlement, to a trustee, as

directed by the will. John Howard Wurts, one of the sons

of the testator, died in April, 1862, aged twenty-three years,

and intestate. The executors paid to each of the three sons

of the testator, and to his grandson, his legacy of $3000,

upon his coming of age ; and paid the whole of the residue

of their shares to the two surviving sons, and to the grand-

son, after their arriving at the age of twenty-two years,

respectively. The share of the deceased son, except the $3000

so paid him, is still held by the executors.

Testator's daughter, Martha, was married to Charles L.

"Wurts, and died September 15th, 1859, without having had

issue, leaving her husband surviving her. His daughter

Isabella, married S. D. Page, and died March 23d, 1867,

leaving her husband and three children surviving her. His

daughter Elizabeth, married Z. Read, and has issue. His

daughters Anna and Mary, are married ; one has issue, the



FEBRUARY TERM, 1869. 369

Wurts' Executors v. Page.

other has not ; and they and their husbands are still living.

The executors paid to eacli of the three daughters not

advanced, her outfit of $3000 upon her marriage, as directed

by the will.

The testator left personal estate to the amount of about

$200,000, and real estate in the states of New Jersey and

Pennsylvania. All the real estate in New Jersey has been

sold, and most of the real estate in Pennsylvania. All that

was sold, except a small parcel that produced about $150,

was sold before the death of John Howard Wurts. The resi-

due of his share, and of the shares of the five daughters, and

the share of the granddaughter, were separately invested by

the executors and trustees, and are now held by them so in-

vested, for the purposes of the will.

As to the share of Martha Wurts there can be no difficulty,

and no question is raised. She died without having had issue,

and her share merged in the estate ; and as she died in the

lifetime of John and Isabella, each of them became entitled

to part of her share, which merged in the general fund, and

was taken, like their own shares, subject to the restrictions in

the will.

Four distinct questions are raised in this cause, upon the

construction of this will. The first is raised by Samuel D.

Page, the surviving husband and administrator of Isabella.

In his answer as administrator, he claims that the gift to

Isabella was not an estate for life, with remainder to her

children, but was an absolute gift, subject to be defeated by

her dying without issue living at her death ; that as she died

leaving issue, her estate was not defeated, and, by virtue of

his marital rights, belongs to him ; and, as her administrator,

he is entitled to receive it from the complainants.

Against this claim, it is contended that the provision that

the share of any child which may die without issue shall

merge, creates a limitation over to the issue by implication.

It is not contended that a mere direction that a legacy

given to A shall go over in case of dying without issue, will,

by implication, at the death of A, give the legacy to his
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issue, but only that it will do so if necessary to give effect to

the intention manifested in other parts of the will. The

case Ex parte Rogers, 2 Madd. 447 (576), decided by Sir

Thomas Plumer, is relied on in favor of the implication ; and

the opinion of Sir John Stuart, in Dowling v. Dowling, 1

Eq. Cos. (E. L. R.) 442, it is contended, supports that deci-

sion in a way that entitles it to be regarded as authority,

although his decision was reversed by the Lords Justices on

appeal. S. C, 1 Chan. Appeals (E. L. R.) 612. Before this,

the correctness of Sir Thomas Plumer's decision, in Ex parte

Rogers, had been frequently questioned. I do not think that

either the decision on appeal, in Dowling v. Dowling, or the

remarks on Ex parte Rogers, in the intervening cases, impugn

the correctness of the decision in that case, although they

properly call* in question the doctrine that seems to be

maintained, that a gift over, on dying without issue, will

give to the issue, by implication, the legacy upon the death

of the life tenant. In Ex 'parte Rogers, the bequest in Mr.

Dudley's will of £1000 to his niece Mary, was absolute. In

his codicil, he recites that she had since indiscreetly married,

and he meant to withdraw that legacy out of the power of her,

or her husband, to dispose of it. He, therefore, directed his

executors to place the said £1000 in the public funds, and

pay her the dividends during her natural life ; and at her

decease, without child or children, he directed the principal

to go over. The intention of the will would have given it to

her children at her death, unless she had disposed of it in her

life. The object of the codicil and the effect of its provisions,

were only to prevent her and her husband from disposing of

it, to prevent her receiving more than the interest, and, on

her death without children, to dispose of it himself; but

there is nothing intended to change the original purpose, if

she died leaving children. In Ranelagh v. Ranelagh, 12 Beav.

200, the gift was to the first taker for life only, and there

was nothing to give it to the issue, but the bare implication.

In Addison v. Bush, 14 Beav. 459, and 2 De Gex, M. & G.

810, the gift over was in case the first taker should die before
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the testatrix, without issue. He died in her lifetime. It was

a case of mere lapse, as there was nothing in the will but the

bare implication to raise a bequest. In Sparks v. Restal, 24

Beav. 218, and Neighbour v. Thurlow, 18 Beav. 33, the gift

to the first taker was expressly for life only, and there was

nothing to support the gift to the issue, but the implication.

In Bowling v. Dowling, there was no absolute gift of the

principal, no positive direction of any kind that testator's sons

should have any interest beyond their respective lives. The

will directed the executors to invest the proceeds of his pro-

perty ;
" the interest therefrom to be divided half-yearly,

between my four sons above named ; and at the decease of

either, without lawful issue, such share revert to the remain-

der then living, their child or children" There was nothing

here to create anything more than a life estate, in either of

the sons. And the provision at the decease of any one, did

not provide for his issue. The gift to them was founded on

the implication only.

In the present case, the gift is to each of testator's children,

absolutely. Did the first clause stand alone, each at the time

fixed would take his or her share out and out, free from all

limitations.

The first restriction in his will relates only to his daughters.

It provides that their shares shall, for their lives, be held by

the executors, and the interest paid to each on her own re-

ceipt, free from the control of her husband. The next limi-

tation is in case either of his children shall die without issue.

He limits it to the survivors in such case, but he provides for

that case only. He does not limit it in case the child leaves

issue at his or her death, but leaves it, as in the first clause,

subject only to the provision that a daughter shall not re-

ceive the principal, or her husband the interest, during her

life. The intent and object of the testator clearly expressed

in the first clause of his will, and only partially interfered

with by the subsequent provisions, will be carried out with-

out the necessity of a gift over by implication. That intent
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will be carried out by giving to each part of the will its plain,

natural import, without putting on any part a limitation or

condition which he has not placed there. There is no provis-

ion of the will, or desire or intention which the testator has

expressed, that will be violated by this construction. It is

reasonable for a father to take care that his daughter, during

her life, shall be provided with an income sufficient for her

support, beyond the control of her husband, without providing

for possible grandchildren by preventing his daughter from

disposing of it at her death as she may wish. And it does not

contravene any intention expressed in his will, that he should

be willing, if the father of these grandchildren should survive

their mother, that he who would have the control, and be

responsible for the support of these grandchildren, should have

the administration of their mother's property. The probability

may be, if this remote contingency had been presented to him

to act upon, that he would have put the property beyond the

power of the surviving son-in-law. It is enough for me that

he has given no direction. In Ex parte Rogers, the testator

declared it to be his intention to put the legacy beyond the

control of his niece and her husband, and had declared his

intention that the £1000 should go absolutely to his niece,

and had only changed that intention in case she should die

without a child ; and, therefore, it was necessary to give effect

to both his declared intentions, to hold that there was a gift

over to her children, by implication. I am of opinion, that

this will gave to each daughter her share, absolutely, with the

two restrictions, that during her life she should have the in-

terest only, to her separate use, and that, if she died without

issue, it should merge in the general fund. The share of

Isabella, therefore, is payable to the defendant, S. D. Page,

as her administrator, to be administered according to the law

of her domicil at the time of her death.

The second question is that raised by the answer of the

defendants, Z. Read, and Elizabeth his wife, who have chil-

dren, and who contend that dying without issue means dying
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without having had issue, and therefore, upon issue born,

the legacy to Mrs. Read became absolute, and that she is

now entitled to the principal. This construction is not sup-

ported by the words of the will, or the settled construction

given to them. They mean issue at the time of the death.

The words without having children, liave in one or two cases

been held to mean without having had children, under the

peculiar provisions with which they were surrounded. The

strongest and perhaps the only case, is that of Weakley v.

Bugg, 7 Term E. 22. In that case the expression was, " die

without having children." Justice Lawrence says, that the

grammatical construction was, having children at the time

of her death. But he and Lord Kenyon put the decision on

the ground urged by counsel, that if she died leaving grand-

children whose parents were dead, these grandchildren would

otherwise be left unprovided for. These words in this will

clearly mean, without issue at the death of each child. The

shares of the daughters must therefore be retained by the

executors, and the share of any who die without issue at her

death, will merge in the fund.

The third question raised in the argument, is as to the

share of John Howard Wurts, who died at twenty-three

years of age, without issue. Did this share vest in him

absolutely, or was it subject to the limitation over, so as to

merge in the fund, upon his dying without issue ? I agree

with the counsel for the complainants, that the solution of

this question would be the same had his share been paid over

to him in his lifetime.

No one can read the will without feeling an impression

that the general intent of the testator was that his sons,

after twenty-two years of age, should have the absolute

control of their whole share, in the same manner as they and

his three daughters had control of the advances of $3000 to

be made to them. The words of the limitation over, are

sufficient to control these advances, if they are held to con-

trol the residue not payable until the sons reach the pre-

scribed age. The words in the limitation clause, " in case
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of the decease of any of ray children without issue," will

admit of the interpretation, that they refer to the death of a

child after his legacy is payable, or after it is actually paid

oyer. But if the intention of the testator requires it, they

will be construed to refer to the death of the child before he

is entitled to his legacy. In this case, I am satisfied that the

intention of the testator, apparent on. the face of the will,

requires the construction that these words mean decease

before the legacies are payable. The decision of Chancellor

Halsted, and of the Court of Errors, in the case of Van

Houten's exWs v. Pennington, 4 Hoist. C. B. 272 and 745, not

only warrant but require this construction. In that case, the

testator gave to his son all the residue of his property, real

and personal, without fixing any time for it being paid over

to him. But he directed his executors to rent his lands and

keep his money at interest until his son should be twenty-

one years of age, and then directed, "but if my son should

die having no children, then my will is, and I do hereby

dispose of my property in the following manner." His son

died after he was twenty-one, without children. In that case,

there was no direction that the residue should be paid to the

son upon his arriving at twenty-one years of age, but the

court say, that must be implied from the provisions of the

will, and those words considered as supplied, and then the

construction is considered clear. The opinion of the Court

of Errors, delivered by Chief Justice Green, holds :
" The

devise over stands, not in opposition to the original devise,

but to the event of the devisee's coming into possession." In

this case, the will had expressly directed " that the shares of

the sons should be paid over as they respectively attain the

age of twenty-two years." And then the next provision that

relates to the sons, is the limitation over in case of death. In

this case, as in that, it must be put in opposition not to the

original devise, but to the event of coming into possession. I

think the rule in this state is settled, and that this case must

be ruled by that decision. And without it, I should not

hesitate to hold that it was the intention of the testator that
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any share, which by the terms of the will was payable,

should be the absolute property of the legatee, and not

subject to the limitation over. This view requires that the

share of John Howard Wurts should be paid to his adminis-

trator.

The fourth question raised, is as to the conversion of the

real estate unsold, into personalty. The doctrine of equitable

or notional conversion is well established. Oberly v. Lerch,

3.C. E. Green 346 and 575. Its application in this case is the

question. Wherever a testator has positively directed his

real estate to be sold and distributed as money, it will be

considered for the purposes of succession as personal. But

in this case, there is no such direction. The direction to sell

is contained in the fourth item of the will, and simply

authorizes and empowers his executors to sell any part of his

real estate in case they should at any time deem it advisable.

This is not a direction to convert, but, on the contrary, it is

a seeming direction to let it remain as real estate, until it

became advisable from time to time to sell it. If this were

the only part of the will to guide us, the real property could

not be considered as converted into personal property until

actually sold. But the question of conversion is a question

of intention ; and the real question is, did the testator intend

his lands should be converted into money at all events before

distribution ? In this case, it seems to me that the directions

in other parts of the will show clearly that he did so intend.

In the first place, in the first clause he says : " I do hereby

order and direct that my said trustees shall invest the pro-

ceeds of my estate, after settlement and my just debts paid,

as a joint and common fund for the benefit of my said heirs,

or they may be separately invested for the benefit of each

respectively, in their several proportions." The spirit of this

whole direction shows that conversion was intended. It

would be difficult to invest unsold lands, or to invest each

share separately, if in undivided lands ; and no direction is

given for division. And the subject to be invested is the

proceeds of the estate, which implies a sale of the real estate.
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Again, in the limitation over, the expression is, shall "be

merged in the general fund." And in the direction to loan

to Charles Wurts, he says his object is to preserve the loan

as part of the trust fund created by his will. Again, he

directs the portions of his sons and his grandson, to be paid

to them when they respectively arrive at the age of twenty-

two. All these directions show that he intended that his

estate should be converted into money before it was dis-

tributed by his trustees ; and they would be required to

convert it into money before distribution, and to pay it over

in that form. And the rule is well settled, that if the will

requires the real estate to be converted into money at all

events, notwithstanding the executors may have a discretion

as to the time, it must be considered as converted into money

from the death of the testator.

Bond and others vs. The Mayor and Common Council op

Newark and another.*

1. The mayor and common council of Newark, in making improvements

in the streets authorized by the charter to be made at the expense and for

the benefit of the owners of adjoining lots, are, to a certain extent, the

agents of these owners. They have neither personally, nor officially, nor

as a corporation, any interest in the faithful performance of contracts for

such improvements.

2. The municipal government can make contracts for such improvements

which will bind the property owners, so far as authorized by law. But the

property owners have the right to have such contracts, made at their ex-

pense, performed substantially in all things, and the corporation, or their

agents, have no power to dispense with such performance.

8. The certificate of a superintendent, surveyor, or architect, who by the

contract for any work, is to superintend its performance, and whose ap-

proval is required before any payment is due, cannot dispense with the

performance of any substantial part of the contract, but may be binding

as to the fact whether the work certified to was done in a workmanlike

manner, or of proper materials of the kind required. But such certificate

would not make building a brick house a compliance with a contract to

build one of marble. Nor would the fact that a house built of brick is

*Cited in Schumm v. Seymour, 9 C. E. Or. 147, 156 ; Liebstein v. Newark,

Id. 204, 205 ; Dusenbury v. Newark, 10 C. E. Gr. 296 ; Lewis v. Elizabeth

Id. 301 ; State v. Jersey City, 5 Vr. 398 ; Paret v. Bayonne, 10 Vr. 564.



FEBRUARY TERM, 1869. 377

Bond ». The Mayor and Common Council of Newark.

substantially, and for service, as good or better than one of marble, make

such a building a performance of the contract, upon being certified to

be so.

4. When a municipal corporation, or other agent authorized by law, or

by the principal, to contract and pay for an improvement out of the funds

of the principal, are willing to accept and pay for work done under a

contract, which is clearly and beyond question, in substantial and import-

ant matters, not done according to the contract, such conduct is a breach

of trust, and the payment will be enjoined by courts of equity.

5. The courts will not interfere with any municipal corporation in the

performance of their legislative functions or any discretionary powers, if

within the authority conferred on them, but will, in proper cases, where

the acts to be controlled are only ministerial.

Argued upon pleadings and proofs.

Mr. Ranney, for complainants.

Mr. T. Runyon, for defendant, O'Connor.

The Chancellor.

The bill is exhibited by James F. Bond and others, the

owners of lots on Union street, in the city of Newark, be-

tween Hamilton and Elm streets. The defendants are the

city of Newark, by its corporate name of the mayor and

common council of the city of Newark, and Thomas O'Connor.

The relief sought, is to prevent the city from paying to the

defendant, O'Connor, the full contract price for paving,

curbing, guttering, and nagging that part of Union street

which lies between Hamilton and Elm streets, on the ground

that O'Connor has not substantially fulfilled his contract, and

that the city authorities, including the common council and

their officers, the street commissioner and inspector, are

grossly derelict in their duty in not attending to the sub-

stantial performance of his contract by the defendant, and

are willing to pay him without requiring him to fulfill his

contract, and colluded with him to defraud the complainants,

whose property will be assessed for the whole expense, and

who alone are aifected by it.

There was an ordinance duly passed, to do this work. It



378 CASES IN CHANCERY.

Bond v. The Mayor and Common Council of Newark.

directed that the expenses should be assessed according to

the city charter, which directs them to be assessed on the

adjoining lots ; it also directed that the work should be done

under the direction and supervision of the street commis-

sioner, according to the city charter and ordinances. The
common council, by resolution approved by the mayor,

directed the street commissioner to advertise for proposals.

The proposals were received, and the street committee, whose

duty it was according to the ordinance relating thereto,

awarded the contract to the defendant, O'Connor. A written

contract, dated August 12th, 1863, was thereupon executed

by O'Connor under his hand and seal, and by the mayor

under the seal of the city.

O'Connor undertook to do the work according to the

specifications annexed, for the prices to the different items

specified in the contract. It was provided, that the work

was to be done under the direction of the street commis-

sioner, and to the satisfaction of the committee on streets

and highways, and that all work and materials were to be

subject to the inspection and approval of the street commis-

sioner, or such other person as might be appointed by the

mayor and common council to inspect the same ; and that

any work done, or materials furnished, not satisfactory to

either of them, should be rejected, and other work done and

materials furnished, satisfactory to them. The common
council never appointed an inspector ; several were succes-

sively appointed by the street commissioner, one of whom
had been the foreman of the contractor in part of the work;

they were all paid upon certificate of the contractor. The
inspectors, the street commissioner, and the committee on

streets, all approved the materials and work, on the ground

that, although not literally or substantially according to

contract, it was done as well as such work was usually done,

and was on the whole a good job. And after the injunction

was granted by the late Chancellor, the mayor and common
council, by resolution, directed the estimate for the work to

be paid to O'Connor in full, as soon as the injunction was



FEBRUARY TERM, 1869. 379

Bond v. The Mayor and Common Council of Newark.

removed. It is clear, then, that the work was done to the

satisfaction and with the approval of all the city officials,

including t)he common council, who, by the contraot, or the

ordinances of the city, are required or authorized to inspect

or approve it.

But on the other hand, it is clear that the work was not

done, and that the materials furnished were not substantially

according to contract. The mayor and common council did

not answer, and permitted the bill to be taken as confessed

against them ; they have really no interest in the question.

O'Connor answered, and he and the complainants have taken

testimony upon the matters in dispute. Neither O'Connor

in his answer or testimony pretends, nor do his principal

witnesses say, that the work or materials were according to

contract, but say that the materials and work are about as

good as are usually furnished and done in this kind of work,

and better than in some cases, and are good enough for the

purpose.

The contract requires the roadway to be paved with cobble

stones, carefully selected, not less than six inches in depth,

nor more than ten inches in any direction. O'Connor and

his witnesses say, that the smaller stone averaged from four to

six inches, and the larger were from ten to twelve inches
j

that there were some few over that. The complainants' wit-

nesses say, that there were some over twenty inches, and

laid on their side. It is clear from the defendant's evidence,

that the stone were not carefully selected of the sizes limited

in the contract, but that considerable quantities, both below

and above the size limited, were used.

The cobble stone by the contract, were to be bedded in

good clean gravel, twelve inches in depth ; all sand was to be

kept off until it was well rammed and inspected, and then it

was to be covered with sand, again well rammed, and then

covered with two inches of sand. These stone were not

bedded in gravel at all, but in fine sand, very fine sand,

according to the defendant's own testimony and that of his

witnesses, and according to them not over ten inches in depth
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on the average, and in some places over sixteen, of course in

others much less than ten ; the complainants' witnesses say

that in many places it is not over three, and on the average

not over eight inches deep. O'Connor's witnesses say, that

sand is as good as gravel, and that the twelve inches required

is made up by putting ten inches of it below, and two on the

top, and that this twelve inches is all that he is paid for if he

puts on two feet.

The curbstone was to be not less than three feet long, four

inches thick, and sixteen inches deep, the upper side to be

cut to a level (which by the general ordinance was to be a

level of one inch,) and the ends to be squared. The com-

plainants' testimony shows that many of them were less than

three inches thick. O'Connor's testimony and evidence

admits that some of the curbstone are only three inches

thick, and that it will not average over three and a half

inches thick ; that curbstone of four inches thick cannot be

had ; that some of it is beveled, and some is not beveled, but

that being set below the surface of the flagging, it will shed

water.

The bridge stone ivas not to be less than six inches thick.

O'Connor and his witnesses admit, that they were not all of

that thickness. He says, they averaged from four to nine

inches thick, but does not say that they averaged six inches

thick.

The gutter stone was to be not less than four inches thick,

and the sides squared to form close joints. The complain-

ants' witnesses say that they were from two and a half to

three inches thick, and not at all dressed or squared at the

side, and that they did not make close joint with the curb,

but left interstices of one and a half or two inches. O'Connor

says, they were from three to six inches thick, and averaged

four inches in thickness ; and he says that gutter stone is

never dressed to make a close joint at the curb, and does not

pretend that the sides of these were squared at all.

These are the principal departures from the contract, and

they all are serious and substantial departures, even as ad-
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mitted by the defendant. By a substantial departure, I do not

mean that the work may not be as good or durable as that

called for, but that it is not the same, either in substance or in

cost. A brick house may be as substantial and as durable

as a marble or brown stone house, yet it is not a substantial

compliance with a contract to build a marble house, if the

contractor puts up one of brick, although proved to be more

comfortable, substantial, and durable. Nor would it make
it a compliance, if it were shown that it was as good a house,

or a little better, than was usually built in the city where it

was.

In this case the contract was for stone not less than six

inches, or more than ten inches, in any dimension. It is to be

presumed that such stone make a better pavement than a dif-

ferent size, or at least that it was thought so. At all events,

stone of a uniform size make a better looking and a smoother

pavement, more pleasant to drive on. They were to be se-

lected, that is the smaller and larger stone were to be rejected

from the lot or parcel out of which they were bought. If

they were no better, it was a wrong to the complainants that

they were required by the contract ; it must have increased

the proposals of all fair bidders, who could not rely upon the

favoritism of city officials to dispense with non-compliance.

There can be no doubt but that the specifications were right,

and that a pavement composed of stones of a uniform and

medium size, placed on the end, is a much better pavement

than the one laid down.

The requirement of twelve inches of clean gravel, is a sub-

stantial matter. Gravel must be taken to be better than sand,

especially fine sand ; and twelve inches better than ten or

four ; and uniform depth better than a varying depth. If

ten or twelve inches are required, the pavement in the parts

where it is only six inches deep must be insufficiently bedded,

and will necessarily give way sooner than the rest, or than if

rightly bedded. And the difference in quality and quantity,

would make a material difference to the contractor in cost.

It is mere trifling to say that in a contract which expressly

Vol. tv. 2 a
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requires twelve inches below the pavement, and two inches

above, that the twelve inches is made up by putting ten be-

low, and two above.

The variations in the thickness of curb, gutter, and bridge

stone, are matters of substance. The contract calls for those

of not less than specified sizes. Those sizes were the mini-

mum to be admitted; that was required for strength and

durability, and the requirement was everywhere the same.

In proposals for a chain cable of inch iron, or a water pipe

an inch thick, a cable with some links of half an inch, and

some of an inch and a half, or pipes thus varying in thick-

ness in different parts, would be accepted by no one, not even

upon approval by a careless inspector. The absurdity is not

so great here, but the principle is the same.

The approval by the street inspector and committee is

relied upon as binding the complainants. They undoubtedly,

by the contract, ordinances, and charter, are the proper per-

sons to inspect and approve the work, and their decision as

to whether the work was done in a workmanlike manner

;

whether gravel furnished was good, clean gravel ; or whether

any other materials were merchantable materials of the kind

called for ; would, perhaps, be binding. But they have no

power to dispense with the contract, or anything that it re-

quires in terms. An architect to whom, by the contract,

everything was to be referred, could not hold that a brick

house was a compliance with a contract to build one of marble

;

or that steps of blue flag were brown stone steps; or that a

wall twelve inches thick complied with a contract to make

one of sixteen inches. He could determine whether the

marble 'front, the brown stone steps, or the sixteen inch wall

were put up in a workmanlike manner, but could dispense

with no substantial matter expressly required by the contract.

Such approval would not entitle the contractor to recover at

law. I must, then, hold, notwithstanding the work and

materials have been approved of by the inspector, commis-

sioner, street committee, common council and mayor, that

the contract has not been substantially complied with.
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If the mayor and common council were the party really

in interest, for whose benefit and at whose expense the con-

tract was made, as it is made in their name, the acceptance

of the work by them would be conclusive. The real party

has a right to accept a brick house as a compliance with a

contract for one of marble, and if he accepts it as a fulfill-

ment of the contract he would be bound to pay for it. But

in this case, the mayor and common council have no interest,

either individually or officially, or in their corporate capacity,

in the performance of this work according to contract. The

contract is made in the corporate name of the city, but it is

for the benefit of the adjoining property, and at the sole

expense of the owners of it. The mayor and common council

do not even compose the corporation, with whom the contract

is made; the inhabitants of the city compose that corpora-

tion, under the name of " The Mayor and Common Council

of the city of Newark." The individuals who at the time are

the mayor and aldermen, acting in their official capacity in

the manner prescribed by the charter, are the agents of that

corporation, and can bind it so far as authorized by law.

And in this matter of street improvements, for the benefit

and at the expense of the adjoining property owners, the

city corporation and all the city officials are, to a certain

extent, the agents of these property owners. It was so held

in a like case, by the Supreme Court of New York. Lake v.

The Trustees of Williamsburg, 4 Denio 523. They are made
such agents by law, by the provisions of the charter ; and

except when greater power is expressly given them, their

acts must be judged of by the law regulating the powers of

agents.

How far courts have the power to control the acts of

municipal corporations, is a question about which there has

been some doubt and difficulty ; but it seems to be now at

rest. When municipal corporations exceed their powers, even

by acts done in the form of legislation, the courts of law can

restrain them by reversing and setting aside such unauthor-

ized legislation.
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But all legislative acts or exercise of discretionary powers,

within their authority, are beyond the control of the courts,

however unwise or impolitic, or even when done from cor-

rupt motives, or unworthy purposes. Their legislative

powers are, when exercised within their authority, supreme.

In this case the ordinance directing the improvement was

a legislative act, and its provisions, however absurd, could

not have been reviewed. Had they directed a sidewalk

only a foot in width, or that the street should be paved with

Carrara marble, at a cost of $16 per foot, the courts could not

have interfered, even if satisfied that the provision was for

the purpose of enabling some favorite who had a lot of

Carrara marble, to dispose of it. But when the corporation

have fulfilled their legislative functions, and have exercised

their legislative discretion, and are about to fulfill a contract

by paying for its performance with the money of the lot

owners, they are not acting in a legislative capacity, but as

agents. And if they should accept a pavement of blue flag-

stone, worth sixteen cents per foot, in fulfillment of a contract

to pave with marble worth $16, without any abatement in

price, they would exceed their powers as agents, and in a

case as strong as that, no court could avoid the conclusion

that there was fraudulent collusion between them and the

contractor.

In this case, the ordinance requires the street commissioner

to advertise for proposals, and although the street committee

may not have been obliged to accept the lowest bid, yet the

proposals of all competitors would be guided by the specifica-

tions, unless there were some favorite contractor, who knew
that the officials would dispense with his complying with

them. If such was the object or the understanding of the

committee or commissioner, it would prevent all fair com-

petition, and was a fraud upon the law and ordinances, to

the injury of the complainants. If four inch curb stone

could not be obtained, or was so much more expensive than

three inch curb that it would not be required, the specifica-

tions should have been for curb not less than three inches.
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If sand is as good as gravel, and ten inches as good as twelve,

it should have been called for in the specifications ; and if the

deficient work and materials are really sufficient, the differ-

ence in cost should not enure to the benefit of the contractor,

but to the parties for whose benefit and at whose cost the

work was done.

That courts have the power, and should interfere to con-

trol the acts of municipal corporations and their officers in

the exercise of powers not legislative or discretionary, is

settled by a series of cases in the state of New York, upon

principles applicable here, and which appear to me to be

sound and correct. Christopher v. The Mayor of New York,

13 Barb. R. 567; Stuyvesant v. Pearsall, 15 Ibid. 244; De
Bonn v. The Mayor of New York, 16 Ibid. 392; Wood v.

Draper, 24 Ibid. 187.

The evidence in this case shows gross negligence in not re-

quiring O'Connor to perform parts of his contract expressly

stipulated for, which were not left to the discretion of any

one ; negligence so great, that if it does not warrant the

inference of fraudulent collusion, yet of itself amounts to

legal fraud. Agents or trustees, who accept the office of

attending to duties on behalf of others, in which they them-

selves have no interest, and then neglect their duties, or per-

form them in such manner as to sacrifice the interest of those

for whom they profess to act, in favor of a third party, are

guilty of a breach of trust which in equity is a fraud.

The only remedy in such case, if the city authorities will

not resist the claim, is in equity. If the land owners stand

by and see the city pay the contractor, they can have no

relief against the assessment. This was so held by the

Court of Errors, in the case cited by the counsel for the de-

fendants. The State v. Jersey City, 5 Dutcher 441.

In this case, as the work was accepted, and the street has

been for years in public use, it would not be equitable to

compel O'Connor to put his work now in such condition as

was required by the contract. The only remedy is to make
such deduction from the price as justice requires. The
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deduction to be made is the difference between the cost of

the work if it had been done, and of the materials if they

had been furnished according to the substantial requisitions

of the contract, and their cost as done and furnished.

For this purpose, it must be referred to a master to ascer-

tain and report what would have been the additional cost to

O'Connor, if, at the time this work was done, he had sub-

stantially and fully complied with every express requisition

of his contract, and this without regard to the fact whether

the work completed in that manner, would have been mate-

rially better than as it was done.

The Attorney General ex rel. Stickle and others vs.

The Morris and Essex Eailroad Company.

Prudden vs. The Same.

1. When lands are laid out by the owner in blocks and lots, with streets,

either upon a map or by opening and marking out streets upon the ground,

purchasers of lots from such owner, by deeds bounding them upon such

streets, acquire an easement or right in them, and are entitled to pass over

them, and to have them kept open for passage to and from their lots, at

least as far as the next open street on each side, and when the streets are

taken for public highways, are entitled to have them taken for that pur-

pose without compensation.

2. Such streets do not become public streets so as to charge the public

with the burthen of keeping them in repair, until the proper authorities

have, by some act, accepted them as public streets or highways. Where
the dedication is by a map, and sales by that map, the public acquire the

right to them as public streets by use for twenty years. Where the dedi-

cation is by actually marking out and opening the street for public travel,

a use for much less time is sufficient.

3. Until the public have acquired a right, purchasers of lots who have

acquired the easement may surrender it to the owner, and the lands will

be free from the dedication. And if the public, having accepted the dedi-

cation and laid out a highway upon the land dedicated, afterwards abandon

it and vacate the highway, it seems that the purchaser would still retain

his easement or right of way.

4. The vacation of a public highway which crosses another public street
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or highway, even where for a short distance it runs along the highway so

crossed, where the two highways are parts of different routes and were laid

out for different objects, will not vacate the part of the road crossed by the

highway so vacated.

5. The grant in a charter of the right to construct a railroad on a speci-

fied route, gives, without express words, the right, as against the public, to

cross all public highways which said route may intersect. But a grant will

not be implied to construct a railroad upon or along a public highway,

unless this is necessary for the route as authorized.

6. The right which the owner of a lot fronting upon a street has to have

carriages and vehicles of all kinds stop in front of his lot and stand there

for the time necessary for the letting out and taking in persons and goods,

is a right in that part of the street different from the right of the public at

large, and any encroachment or appropriation of the street opposite his

premises, which abridges or takes away that right, is an injury peculiar to

him, for which he may have redress by suit in his own name.

7. The purchase of the fee of lands in a public street, does not authorize

a railroad company to construct their road upon it as against the public,

without express authority of law, or as against individuals who have the

right or easement of passing over it.

8. Adverse possession or user of a public street gives no right as against

the public.

9. The construction of a railroad operated by steam upon a public high-

way, without authority of law, is a nuisance which will be restrained by

injunction.

Rules to show cause why an injunction should not issue in

the above cases, had been granted, and the defendants having

filed their answers, leave was given to take depositions to be

used at the hearing on the rules. The alleged injury, against

which relief was asked, being the same in both cases, by

arrangement of counsel the two causes were argued together,

and the same depositions used in both.

Mr. Forsyth and Mr. Pitney, for application.

Mr. Vanatta, contra.

The Chancellor.

The injunction applied for, is one to restrain the defendants

from laying a second track of their railroad in a street in the

village of Dover, in the county of Morris, called Dickerson
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street. The defendants, about twenty years ago, laid one track

of their road in Dickerson street, along or near the south side

of the street, and are now about to lay another track to the

north of that, which will extend into Dickerson street, and

occupy about eleven feet more of its width. The relators in

the information, and the complainant in the bill, are owners

of lots on the north side of Dickerson street, opposite the

part where the additional track is proposed to be laid, and

laying that track would reduce the width of the street in

front of their premises for practical use as a street.

The questions raised are, whether Dickerson street has

been dedicated to and accepted by the public so as to become

a public highway, in which the right of the public can be

protected by information ; and whether if it had become a

public highway, the defendants are not authorized by their

charter to occupy it by their road. Also, whether the land

which is occupied by the street, was not dedicated to the

owners of lots fronting upon it in such way as to give them

an easement or right to have it kept open for a way to its

full width. And whether, if such easement does not exist,

the complainant in the bill does not suffer an injury by nar-

rowing the street in front of his lot and buildings, different

from that sustained by the public at large, so as to entitle him

to relief by a suit in his own name.

About forty years ago, the land occupied by Dickerson

street and the lots of the complainant and relators, and in

fact by the greater part of the village of Dover, was owned

by Henry McFarlan. He, about that time, laid it out into a

village plot, by streets, which he had marked out on maps

made of the village, kept in his office and exhibited to pur-

chasers of lots. These streets, or many of them, were after-

wards, from time to time, opened and staked out upon the

ground, as it became necessary or useful for the sale of lots,

or public travel.

The main street was Blackwell street, which ran nearly

east and west, and was laid out seventy-five feet in width.

Dickerson street was south of, and parallel to Blackwell
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street, at the distance of two hundred and seventy feet from

it, was the most southerly street on the plot and was sixty-

six feet wide, except at one part where that width would

reach lands owned by William Ford, and in front of his tract

it was laid out only sixty feet wide, so as to leave six feet

between his land and the street. Ford's tract is now owned

and occupied by the defendants for a depot. McFarlan also

laid out and opened cross streets running north and south.

The most westerly was Warren street, and then, proceeding

to the east, came Sussex, Morris, Essex, and Bergen streets,

in succession. Dickerson street had been opened and staked

out before 1835, as far west as the west side of Warren street;

and the trustees of McFarlan's estate, who after his death

had been invested with full power for that purpose, by two

deeds made in 1837 and 1839 respectively, conveyed to the

complainant, Byram Prudden, a lot at the northwest corner

of Dickerson and Morris streets, extending one hundred feet

along Dickerson street and seventy-five on Morris street;

these deeds describe the lots as bounding on Dickerson street

and on Morris street. These streets were at that time laid

down and designated by these names on maps then in pos-

session of McFarlan's trustees, which he had procured to be

made, and it is not shown that they had any other origin or

existence, except being opened on the lands.

Before McFarlan laid out the town plot, there was an old

public road running through it, which had once been a turn-

pike road, but which the turnpike company had abandoned,

and which, by legislative authority, had become a public

highway, which the proper public officers were bound to

maintain and keep in repair. This road originally crossed

the block between Warren and Sussex streets, north of

Dickerson street, diagonally, and came into Dickerson street

between Sussex and Morris streets, where, taking the direc-

tion of Dickerson street, it nearly coincided with it for three

or four blocks, and then ran to the south of the range of

Dickerson street. In 1848, the defendants constructed their

road through Dover. Surveyors of the highways, who had
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been appointed for the purpose, by a return, recorded in

July, 1848, vacated the old public road from the corner of

Sussex street and Blackwell street, to a point forty-four

chains easterly of Sussex street. The road had, by user or

legislative authority, been changed before this, so that

instead of crossing the road diagonally, it ran along Black-

well street to Sussex street, then southerly down Sussex

street to Dickerson street, and then eastwardly along Dicker-

son street to Morris street. After this vacation, the trustees of

the McFarlan estate, by deed dated September 9th, 1848,

granted to the defendants the right to construct their rail-

road on a strip of land fifty feet wide, being twenty-five feet

on each side of a line run parallel to the north side of Dick-

erson street, south of and fifty feet distant from it. Dickerson

street was laid out entirely on the McFarlan estate, and as

forty-one feet of the strip upon which the grant to the

defendants was made was within Dickerson street, nine feet

of the fifty was upon the Ford lot, which defendants after-

wards purchased, for the whole front of that lot, and much

of the residue of the nine feet was upon lands of the McFarlan

estate south of Dickerson street. As the fee of all this fifty

feet within the line of Dickerson street, was vested in the

trustees of the McFarlan estate, the grant to the defendants

would authorize them to construct their road upon it, unless

the public or individuals had acquired rights in it that would

be infringed by such construction. It is conceded that the

track which the defendants propose to build, is upon this

strip of fifty feet included in the grant.

The information is based upon the claim that Dickerson

street is a public highway, and was such before the grant to

the defendants of September, 1848. It is shown by the

depositions, and is not disputed, that for years prior to 1846,

Dickerson street had been opened in front of the premises of

the relators and the complainant, from Morris street to the

west side of Warren street, and that it was used by the

public as a street. It also appears from exhibits in the

cause, that before 1848, the trustees of the McFarlan estate
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had sold to the relators and the complainant, or those under

whom they claim, and to others, lots on the north side of

Dickerson street, between Warren and Morris street, and

described these lots in the conveyances as abutting on

Dickerson street. It is now too well settled to be doubted or

discussed, that if the owner of a tract of land lays it out in

blocks, lots, streets, and squares, and sells lots by reference

to the map, or in the conveyance abuts them on the streets

so laid out, the streets and squares on the maps so re-

ferred to, or the street on which the lot is so abutted when

the map is not referred to, become thereby dedicated to

public use ; or, if the owner of land marks out a street by

erecting buildings on each side of it, and then sells or leases

these buildings, the space so marked out is thereby dedicated

to public use. The purchasers of the lots acquire an ease-

ment or right in the lands so laid out as streets, and have a

right to pass over them, and to have them taken by the

proper authorities for .public streets, without compensation to

the owner. By such dedication the streets do not become

public highways ; they are not such until accepted by the

proper public authorities, or until used by the public as

highways for twenty years ; until then, there is no right

acquired by the public, but only by the purchasers of lots, by

whose consent the easements may be surrendered and the land

freed from all claim by the rest of the public. These princi-

ples have been declared as law by the courts of this state, and

affirmed by the Court of Errors, by repeated decisions. Den
v. Dummer, Spencer 106 ; Holmes v. Jersey City, 1 Beas.

299 ; Jersey City v. Morris Canal and Banking Company,

Ibid. 547.

Dickerson street in front of the lots in question, has become

a public highway by being used as such by the public for

more than twenty years. This was determined as sufficient in

Holmes v. Jersey City, and in Smith v. The State, 3 Zab. 130;

S. C, in the Court of Errors, Ibid. 712. It may be, that in

order to make the township liable for the repair of this road,

some other act of adoption by the proper authorities was
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necessary ; but nothing further is necessary to establish the

right of the public to use and travel it as a public highway.

In this case, as the land was dedicated to the public by the

act of the owner in staking out and opening a public street

over it, as well as by selling lots bounded on that street, it

did not require user by the public for twenty years to acquire

the public right; the use for a much shorter time was suffi-

cient. This right was acquired by the public in the whole

of Dickerson street, between Warren and Morris streets, for

its full width, prior to 1848. It was then a public street.

And the vacation by surveyors, in 1848, of the old public

highway, which, for part of the distance between Morris and

Sussex streets, ran over and nearly coincided with Dickerson

street, cannot be held to have vacated Dickerson street, or

even the part which it so run over, for it did not affect the

residue of that street, of which this was a necessary part. And
purchasers of lots before that year, had become invested with

the easement or right to have this street kept open as a public

street. The grant to the defendants, then, was clearly subject

to those rights in the street which had been previously

acquired.

The adverse use and possession of the lands to be occupied

by the new track can be of no avail. In the first place, de-

positing hoop-poles or other goods to be transported on their

railroad upon the part of the public road adjoining their

track, is no adverse use or possession ; and, secondly, no

adverse possession can affect the right of the public to a street

or highway.

An obstruction or nuisance to a public highway is an in-

jury to the public, for which an information in the name of

the attorney general is the proper remedy.

It cannot be questioned, that the occupation of a public

road by the track of a railway operated by steam, effectually

prevents the use of the part so occupied for the track by the

public as a highway for ordinary travel, for which these lands

were dedicated, and for which ordinary roads are laid out.
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Such occupation, then, unless authorized by law, is a public

nuisance, which this court must restrain.

The defendants claim that they are authorized by their

oharter to lay their road along and upon, as well as across

and over, public streets. This court, in the case of The

Morris and Essex Railroad Co. v. Newark, 2 Stockt. 352,

decided that this charter did not confer the right to lay their

track along and upon public streets, unless in a case of ne-

cessity, which is not pretended to exist here. The defend-

ants, then, are not authorized by law to lay their track upon

this street, and the injunction applied for by the information

filed must be granted.

The bill filed by Byram Prudden presents the additional

question, whether a suit can be maintained by an individual

for a nuisance in a public road or street, because it narrows

and obstructs the street in front of his premises. I am in-

clined to think that there is in such case a special injury to

the individual, different from that to the public at large.

The lot of Mr. Prudden is occupied by a shop and dwelling-

house. Besides the right of passing along the highway, he

has the right of having wagons and vehicles of all kinds stand

on the street in front of his premises for a sufficient time to

load or unload, and to occupy for that purpose so much of the

street as is necessary
;
provided, it does not obstruct or impede

public travel. Every serious encroachment on the width of

the* street narrows this right, which is an injury only to him,

and not to the public. Such encroachment has been held to

be an injury to the individual, in several cases. Corning v.

Lowerre, 6 Johns. C. B. 439 ; Spencer v. Lond. & Birm. R.

Co., 8 Sim. 193 ; Sampson v. Smith, Ibid. 272.

In this case, Prudden has also a right by his purchase before

the grant of 1848, to have this open to the full width. The

public have adopted the street as a highway, and have not

abandoned or vacated the right, and the right of Prudden

by the dedication, therefore, cannot be destroyed. This is a

right special to him, and not held in common with the public.

Whether, after an acceptance by the proper authorities, or

by public use, if the street should be vacated by legal proceed-
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ings for that purpose, and thus discharged from the public

burthen, the owners of lots fronting upon the part so vacated,

would retain the easement of a right of way, so far as to have

a right of passage from and to the lots purchased, is perhaps

not settled by direct adjudication. The intimation in the

opinion of Justice Vredenburgh, in The State v. Siiedeker, 1

Vroom 84, and the doctrine maintained by Chancellor Wal-

worth, in The Trustees of Watertown v. Cowen, 4 Paige 510,

and by the Supreme Court of New York, In re 29th Street, 1

Hill 189, and in Bissell v. The New York Central Railroad

Co., 26 Barb. R. 632, would seem to point to a conclusion

founded on correct principles ; which is, that the purchaser

of a lot upon a street so dedicated, acquires a perpetual and

indefeasible right of access to his lot over the same, or at least

over so much as leads from his lot to the next adjoining pub-

lic street on each side, whether the same be accepted and

adopted by the public as a highway or not, and retains it, if

after acceptance the same be abandoned by the public as a

public highway. But it is not necessary to decide this question

here ; the public have not abandoned or vacated the part of

this street on which the new track is proposed to be laid.

On either ground, Prudden is entitled to maintain a suit

in his own name, and to have the injunction applied for in

his suit.*

The Boston Franklinite Company vs. Condit and

Torrey.

1. A conveyance to two, without the words " to be held as joint tenants

and not as tenants in common," creates a tenancy in common, without sur-

vivorship, even when it is to them as trustees. There is nothing in the

statute to control the plain meaning of the words, which must have effect,

unless this leads to an evident absurdity, or defeats the design of the act.

2. A subsequent statute cannot change or divest estates, vested before its

passage. The act relative to trustees, passed April 1st, 1868. so far as in-

tended to be retrospective, is inconstitutional and inoperative.

* Decree reversed, 5 C. E. Or. 530.
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3. Lands held in trust, upon the death of the trustee, descend according

to the rules of the common law, to the eldest son ; they are not within the

6tatute of descents.

4. Where lands are conveyed in trust to sell, both trustees must unite in

the conveyance, in order to execute the trust. If one conveys, it will only

transfer his legal estate, subject to the trust. Whether both trustees must

join in one deed : Quaere.

5. One tenant in common cannot convey a particular part of the com-

mon property, or an easement in it, as the right to dig ores, to the prejudice

of his co-tenant. Such conveyance is void as to the co-tenant, but good as

against the grantor.

6. A grantee of the right to dig ores, from one tenant in common, cannot

call for a partition of the premises.

This cause was argued on pleadings and proofs.

Mr. Haines and Mr. McCarter, for complainant.

Mr. Bradley, for defendants.

The Chancellor.

The bill is for partition. The complainant claims title to

one equal moiety or half part of the iron, zinc, and other

ores, in a tract of land in the county of Sussex, known as the

Ogden Mine Tract. The defendants are seized of the fee of

the whole tract, subject to the right of the complainant. This

title is not disputed by the complainant ; but the defendants

deny the title of the complainant to one-half the ore in the

tract, or to the ore in an undivided half of the tract, and deny

the right to have partition.

Samuel G. I. DeCamp was seized of the Ogden Mine Tract

in 1817. On the 26th day of March in that year, he, with

his wife, conveyed it, with other property, to W. Darrah and

"W. F. Kerr, in fee, in trust to sell and pay his creditors out

of the proceeds. In May, 1830, W. Darrah died, leaving

H. T. Darrah, his eldest son, and other children, surviving.

On the 13th day of April, 1833, Kerr, the surviving trustee,

by deed, reciting the conveyance in trust, and that he con-

veyed as surviving trustee, conveyed the Ogden Mine Tract
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to J. E. Edsall and S. Fowler, for the consideration of $50, the

tract containing twenty and a half acres. On the 1st day of

September, 1836, Fowler and wife, by deed dated on that

day, in consideration of $21,000, conveyed to Witherill and

Ames, in fee, six tracts of land, described by metes and

bounds, containing about thirty-two hundred acres, which

did not include the Ogden Mine Tract; and "also all the

iron, zinc, and other ores, on or within any of the lands of

the said S. Fowler, in the county of Sussex." The deed

contained full covenants of ownership, seizin, freedom from

encumbrance, right to convey, and of warranty, as to the

"lands and premises described in it." By several mesne

conveyances, this right to ores in the Ogden Mine Tract, if

any was conveyed to Witherill and Ames, was conveyed to

and vested in the complainant.

On the 14th day of October, 1836, Henry T. Darrahwith

two other children of W. Darrah, deceased, by deed reciting

the conveyance by Kerr, and in consideration of $1, did

grant, bargain, sell, alien, enfeoff, convey, and confirm, unto

Edsall and Fowler, the said Ogden Mine Tract. S. Fowler,

by deed dated August 25th, 1843, conveyed to his son, S.

Fowler, jun., the undivided half of this tract, with covenants

against his own acts; and S. Fowler, jun., on the 3d of

February, 1847, conveyed this undivided half to Edsall. The

title of Edsall in the tract, was by several mesne conveyances

vested in the defendants.

The defendants contend, first: That the deed from De

Camp to Kerr and Darrah, conveyed the title to them as

tenants in common, and that on Darrah's death, the title to

one-half vested in his son Henry, and did not survive to

Kerr ; that the deed from Kerr to Fowler was void, as one

trustee cannot alone execute a trust, or convey the part of

which the legal title is vested in him, without his co trustee

joining ; and that as the conveyance from H. T. Darrah to

Fowler was not until after Fowler's deed to Witherill and

Ames, no title to this lot or the ores in it, passed by that

deed. Secondly : That if any title did pass to Fowler and
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Edsall by Kerr's deed, it was only the title to the one half

which was vested in Kerr, and that Fowler did and could

convey to Witherill and Ames, only his share, or one undi-

vided fourth. Thirdly : That Fowler, being only a tenant

in common, could not convey any specific part of the land, or

any right to ores, or any other easement in the common

property, and that such conveyance was void as against

Edsall, his co-tenant. Fourthly: That the effect of the

words, "all the ores on or within any of the lands of said S.

Fowler, in the county of Sussex," is to convey only the ores

on Fowler's lands, and not on lands of him and Edsall, on

which he had no right to convey all the ores.

The first question is, whether the deed from DeCamp con-

veyed this land to Darrah and Kerr as tenants in common,

or joint tenants. It was five years after the act of 1812,

(Nix. Dig. 1 50, § 34,* Rev. Laws 650,) which declares that no

estate shall be considered in joint tenancy, unless it be

expressly set forth in the grant creating it, that it is the

intention of the parties to create an estate in joint tenancy,

and not an estate of tenancy in common. This deed contains

no such words ; it is simply to the grantees, " their heirs

and assigns," " to have and to hold to them, their heirs and

assigns ;" and if this statute is applicable to lands conveyed

in trust, this tract by force of it was vested in them as

tenants in common. The words of the statute are general,

and clearly include grants or conveyances to trustees. There

is nothing: in the statute to limit it so as to exclude trusts.

There is nothing in the preamble of the statute to limit the

natural meaning of the words; it simply recites that,

"Whereas, estates granted to a plurality of persons have

heretofore been held to be estates in joint tenancy," there-

fore it was enacted, &c. It shows that the object was to

change the rule, and that the words which before created a

joint tenancy should thereafter create a tenancy in common.

The object, no doubt, was to give to the words used the

effect which most persons would suppose they had. When
lands were conveyed to two persons and their heirs, few sup-

*Meo., p. 167, sec. 78.

Vol. iv. 2 b
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posed that the heirs of the one who happened to die first

would have none of it, and that they gave it to the survivor

and his heirs. There was the same reason for changing the

law in the case of trust estates as in other cases. A person

choosing two trustees does so because he wants more than

one, and naturally may suppose when he conveys to two and

their heirs, that if one dies his heir will act with the sur-

vivor. To be sure, the evil consequences would not be so

great in the case of a trust estate as in other cases ; but the

wrong to be remedied existed in that case as in others. No
wrong results from applying the act to trust estates. And
although cases exist in which a construction has been given

to a statute, different from the plain meaning of its words,

they are cases in which these words have been extended to

matters plainly within the mischief to be remedied, or in

which the application of the words in the full extent of their

natural meaning, would work evident injustice, or lead to

great absurdity, which was evidently not intended or con-

templated. In this case, there is no injustice or absurdity

whatever; the only question is, whether, if the case of

trustees had been brought to the consideration of the legisla-

ture, they would have thought it wise or expedient to include

them in its provisions. As it is, they thought of no cases

which it was expedient to except, and did not except any.

No case is cited where an exception has been made from the

plain words of a statute, because the court was of opinion

that it would have been better or wiser to except such cases,

or that the legislature would have excepted them, if appealed

to on the subject. It is much better for courts to be gov-

erned by the plain words of a statute than to aim at evading

their effect, even for good ends; and in no case should they

be over-ridden, except one of evident necessity to effect an

intention plainly shown.

The act relative to trustees, passed April 1st, 1868, (Nix.

Dig. 1006,*) was intended to change this rule in the case of

trustees, and had it been passed before 1817, would have

made this an estate in joint tenancy. This act was intended

*Beo., p. 1224.
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to have a retrospective effect, and by its words applies to all

estates theretofore granted, and thereafter to be granted. And
although an act will not be construed to have a retrospective

effect, unless its words expressly require it, yet this act must

be so construed. But so far as it arfects estates vested before

its pasage, it must be held to be unconstitutional and inopera-

tive. This principle has been held by the courts of this and

other states, to limit the operation of the act relating to mar-

ried women, in cases where the husband's right had vested.

Van Note v. Downey, 4 Butcher 219; Ryder v. Hulse, 24 N.

Y. R. 372 ; Westerned v. Gregg, 12 N. Y. R. 202.

The comparison made in the preamble of the act of 1868,

between the act directing the descent of real estate and the

act of 1812, shows a want of attention to the expression in

the act of descents, by which it is held not to apply to trust

estates. The first words in the first section of the act of

descents are, " when any person shall die seized of any lands

in his or her own right, in fee simple." By force of these

words the statute cannot be applied to persons who die seized

in trust for others, and not in their own right. At common

law a power in trustees, when coupled with an interest or

estate in the trust property, survived, but this was because

the estate survived. It is so laid down by Lord Coke. Co.

Litt. 113 a. And this is the authority referred to in all sub-

sequent cases on this subject. A naked power without interest

never survived. Lane v. Debenham, 11 Hare 188.

The deed from DeCamp, must be held to have conveyed

this tract to Darrah and Kerr, as tenants in common, and

upon the death of W. Darrah, his undivided half descended

to his eldest son, H. T. Darrah, who became seized as tenant

in common with Kerr, in trust for the purposes in the deed

of DeCamp ; that is, in trust to sell this tract, and with the

proceeds to pay creditors.

This power must be exercised by both trustees ; one alone

cannot execute it. The trust is to sell the whole property, or

rather the whole estate, as it may be sold in parcels. A deed
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by one trustee might convey his legal estate in a moiety

subject to the trust, but could not convey any beneficial in-

terest in the estate. 2 Story's Eq. Jur., § 1280; Hill on

Trustees 305 ; Willis on Trustees 136 ; Lewin on Trusts 297

& 298 ; Attorney General v. Gleg, 1 Aih. 356 ; Hohomb v.

Holcomb's exWs, 3 Stockt. 286 ; Sinclair v. Jackson, 8 Cow.

553, 554, 582, 584 ; Wilbur v. Almy, 12 How. 180 j CAapm
v. jFirsi Universalist Soc, 8 6rray 580.

If this be law, then at the date of the deed from Fowler

to Witherill and Ames, he owned no part or interest in the

tract, or at best was a mere trustee of the legal estate. And
the general words in this deed, " also all ores on or within

the lands of said Fowler in Sussex county," did not convey

any right in this tract, as it did not belong to Fowler, at

least in the sense there intended. It would not be pretended

that they would convey the ores in lands which he held as

trustee for a stranger. Nor did the subsequent deed from

Henry T. Darrah, if it be held sufficient to complete the title

in Fowler and Edsall, aid Witherill and Ames. Fowler's

deed to them warranted the described lands and premises

only, and the covenants cannot be held to apply to any other

lands that he might own, or to imply that he owned any

other. The grant of ores could not be extended to lands that

he had agreed to purchase, and which were afterwards con-

veyed to him. The title, then, which he acquired by the con-

veyance being made efficacious by the deed from H. T. Dar-

rah, could not pass to Witherill and Ames by estoppel, and,

therefore, enured to the grantees, Edsall and Fowler, for their

own benefit, and is now held by the defendants.

The third position of the defendants is, that if the convey-

ance to Edsall and Fowler was valid, Fowler being a tenant

in common, could not as against Edsall, convey his right to

any specified portion of the premises, or any right in the same,

to the prejudice of his co-tenant. This seems to be the estab-

lished rule of law. Such deed will be held to bind the grantor,

but as to his co-tenant it is void. The reason is, that it would

prejudice the right of the co-tenant to a partition. Each
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tenant in common of an undivided moiety, has a right to

partition by having one half of the whole premises set off to

him ; he must not be compelled to partition one part with

one co-tenant, and another with another co-tenant, as he

would be if such conveyance were good ; but the partition

must be made into two shares between him and his co-tenant,

and then if the part conveyed by the co-tenant shall fall

within the share allotted to him, his deed for the same will

bind him, and convey it to his grantee. So, if the ores in one

undivided half be conveyed as in this case, the co-tenant

will not be affected by it, but would be entitled to a partition

of the whole between him and his original co-tenant, without

regard to the rights of the grantee. The whole tract must

be divided into two shares equal, not in quantity, but in

value ; the ores and mines on one part would be valued as

against the meadows, water-power, or buildings, on the other

part. And if the part containing the mines or minerals,

were allotted in partition under the acts requiring partition

by lot, or assigned on other proceedings to the co-tenant, he

would have the right to retain it, although the grantee of the

ores should thereby lose all right. His title as against such

co-tenant is void. In tins case, the title to the land having

become vested in Edsall in severalty, and through him in

the defendants, there can be no partition, and the right con-

veyed by Fowler to Witherill and Ames, cannot have effect

given to it, assuming that Fowler had title at the time of

that grant. The doctrine that a conveyance by a tenant in

common of a specific part of the lands held in common, or of a

special right or easement in the common lands, is void as

against the co-tenant, is founded on principle and sustained

by many authorities. 4 Kent's Com. 368 ; 1 Washb. on Real

Property 417, § 5; Porter v. Hill, 9 Mass. 34; Bartlet v.

Harlow, 12 Mass. 348; Varnum v. Abbott, Ibid. 474;

Blossom v. Brightman, 21 Pick. 283 ; Peabody v. Minot, 24

Pick. 329; Adam v. The Briggs Iron Co., 7 Cush. 361;

Griswell v. Johnson, 5 Conn. 363.
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This doctrine was adopted and approved in this court by

Chancellor Williamson, in Holcomb v. Coryell, 3 Stockt. 548.

On both grounds, I feel compelled to hold that the com-

plainant has no title to this ore that is valid as against the

defendants, or that will entitle the complainant to a parti-

tion, or any other relief as against them.

The bill must be dismissed.

Wells and others vs. The Rahway White Rubber
Company and others.

1. A majority of the directors of a corporation, in the absence of any

regulation in the charter, is a quorum, and a majority of such quorum

when convened, can do any act within the power of the directors.

2. The minutes of a corporation need not be entered up in the hand-

writing of the secretary ; it is sufficient if they are entered under his

direction and approved by him. And a resolution regularly made at a

corporate meeting, if proven, is binding, though never entered upon the

minutes.

3. A mortgage or other transfer of the property of a corporation, is void

if made when the corporation is insolvent, or after it has suspended busi-

ness, although the corporation was solvent and had not suspended business

when the resolution was passed authorizing the execution of such mort-

gage or transfer.

4. The object of the " act to prevent frauds by incorporated companies,"

is to prevent any corporation, when insolvent, or in contemplation of

insolvency, from preferring any of its creditors.

This cause was argued upon bill, answers, replications, and

proofs.

Mr. Dutcher, for complainants.

Mr. Stone, for defendant, National Bank of Rahway.

Mr. Berry, for defendants, Pfeizer & Co.
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The Chancellor.

The defendants, the Rahway White Rubber Company, on

the 14th of August, 1867, executed a mortgage to the com-

plainants as trustees for the holders of bonds to the amount

of $60,000, issued, or to be issued by them. This mortgage

was on property at Rahway, and was on the same day proved

and recorded in the clerk's office of Union county, in the

records of mortgages. It included the real estate of the

company and the fixed machinery upon it, and also a large

amount of personal estate, an inventory of which was an-

nexed to the mortgage. The real estate and fixed machinery

had been mortgaged to the defendants, the National Bank

of Rahway, to secure the payment of $15,000 and in-

terest. For the foreclosure of that mortgage a suit was

pending in this court, but whether a decree had been made

on it prior to the mortgage to these trustees, does not appear.

Under the decree in that suit, the real estate and fixed ma-

chinery were sold by the sheriff to the bank, on the 31st of

October, 1867, for $10,000. The bill in this suit, is for the

foreclosure and sale of the personal property in the mort-

gage to the complainants; all the real estate and fixtures

having been sold by the sheriff. The bank is made a defend-

ant, because, on the 2d day of November, 1867, it obtained a

judgment against the company in the Supreme Court for

$5766.90, the balance of its mortgage debt, and issued an

execution by which the mortgaged personal property was

levied upon. The defendants, Pfeizer & Co., obtained a

judgment against the company in the Union county Circuit

Court, on the 5th day of August, 1867, on which an execu-

tion was issued on the 5th of September following, and a

levy made on said personal property. The personal property

remained in possession of the company until the 31st day of

October, 1867, when the complainants, as trustees, took pos-

session of it, on account of default made by the company in

payment of the mortgage debt.

The complainants claim that, as the mortgage to them was
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prior to the issuing of the executions and the levies on them,

upon the two judgments of the bank and of Pfeizer & Co.,

the lien of their mortgage is first. These defendants claim

that the mortgage is void as to them, on the ground that it

was executed without authority of the board of directors,

and because it was executed after the company was insolvent,

and had suspended their ordinary business for want of funds.

The defence of want of authority to execute the mortgage,

does not appear to me to be sustained. Besides the presump-

tion arising from the fact that the mortgage is executed

under the corporate seal, and signed by the president and

attested by the secretary of the company, it appears by the

minutes that its execution was authorized by a meeting held

on the 21st of February, 1867. At this meeting, three of

the five directors were present, and although there is some

proof that the entry is incorrect in stating that all three

concurred in the resolution, yet it appears that two did

concur unconditionally, and as of five directors three are a

quorum, and two a majority of the three, the resolution must

be taken as valid and binding. The objection to the regularity

of the entry in the minute book, that it was made by a

Btranger, and never read to and approved by the board, is

obviated by the fact that the entry was made under the

direction of the secretary, from a minute made by him at the

time on a loose sheet of paper, and after entry was compared

with this sheet by him. It is not necessary that the minutes

of a corporation should be written up by the secretary in his

own handwriting, or that they should be approved by the

board. And in fact, if it was shown that the resolution had

been passed by the board when lawfully assembled, it would

be valid, although never entered upon the minutes.

The other ground, that the mortgage is void on account of

the insolvency of the company, and their having suspended

business for want of funds, must be next considered. This

mortgage was given on the 14th of August, 1867. That the

resolution under which it was executed was passed in Feb-

ruary, or that another mortgage had been executed some
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time before the date of this, which was given up and destroyed

because invalid, or that some of the bonds may have been

issued and paid for before that date, is of no consequence.

The second* section of the "act to prevent frauds by incor-

porated companies,"! (Nix. Dig. 405,) on which these defend-

ants rely, makes void all sales or transfers of property by

corporations, after they become insolvent or suspend business,

or made in contemplation of insolvency. The time referred to

by the words of the act, and which must be fixed from the

object of the act, is the actual time of the sale or transfer.

Else, mere intentions or promises to prefer favored creditors

of corporations, would repeal the act so far as directors and

their friends are concerned. And the act was no doubt in-

tended specially to protect the general creditors from such

favored preferences.

If the construction of the act would permit us to look to

the time of the execution of the first mortgage, or of the issue

of the bonds, the evidence on this point is so indefinite and

unsatisfactory, that no decree could be founded on it. The

evidence of the witnesses on this subject, who are the princi-

pal bondholder and his son, is evasive, and abounds with

want of recollection of amounts, dates, and transactions,

which they should recollect, or as to which their deficiency

of memory could have been supplied by reference to means

within their power. No court could be satisfied to make a

decree which depended upon it. For aught that appears,

most of the money advanced on these bonds by the persons

to whom they were issued, and by whom they are held, may

have been advanced after the date of the mortgage. In fact,

from the manner of testifying by these witnesses, I am far

from being satisfied that any money or valuable considera-

tion was advanced upon the faith of these bonds, at all.

But the question now is, the situation of this company on

the 15th of August, 1867. The whole of their real property

and fixed machinery were mortgaged to the bank for $15,000.

That mortgage was being foreclosed, and the decree must

* Not re-enacted, f Rev., p. 188.
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have been made at that time, or in a few days after, as the

property was sold on the 31st of October. All the remaining

chattels of the company have since been sold, and did not

bring sufficient to pay the residue of the debt to the bank.

Pfeizer & Co. had obtained their judgment—it remained un-

paid. A number of other judgments for considerable amounts,

are set forth in the bill as since obtained, and the debts alleged

to be due to the bonds outstanding, for which the complain-

ants hold this mortgage, were then debts of the company.

The facts, that a decree is had for the foreclosure and sale of

all its real estate, including the factory and fixed machinery

for carrying on the business ; that a judgment at law is

entered and not paid ; that the coal and materials for manu-

facture are taken to pay workmen, though not conclusive, are

strong and persuasive evidence of insolvency. My conviction

is clear that the company was then insolvent. The testimony

of the principal bondholder, Joshua Hannah, that he consid-

ered the property of the company worth $60,000, cannot be

received as evidence. It shows- no facts, but is his opinion

only. And were it evidence, the disclosure upon cross-exami-

nation, that this opinion was not based upon any knowledge

or estimate of the value of the company's property, but upon

the fact that some one to whom he and the superintendent had

been talking about the property and prospects of the company,

had made such offer, without other knowledge, would have

destroyed its value as testimony. The company had also sus-

pended their ordinary business, manufacturing or experiment-

ing on India rubber, and evidently for want of funds.

If the company were insolvent, or had suspended their

ordinary business for want of funds, this mortgage is void as

against creditors, by the provisions of the act, and this with-

out reference to the question whether the bondholders knew

of the insolvency. I concur in the views and reasoning

of Chancellor Williamson, in Holcomb v. The New Hope

Delaware Bridge Co., 1 Stockt. 458, that the object of this

statute was to prevent a company, that was either insolvent,

or in contemplation of insolvency, from preferring some
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creditors to others, by a transaction like this mortgage; and

that the proviso in the second section " was intended to pro-

tect a stranger, who, in good faith and in total ignorance of

the situation of the company, makes a purchase of its pro-

perty, and pays down the consideration money. But all pre-

cedent creditors of the company must stand on the same foot-

ing." And even did I not concur in these views, I would be

bound by the authority of his decision in that case.

These views of the facts and the law, constrain me to hold

that the mortgage to the complainants is void against the bank,

and Pfeizer & Co., and other creditors of the company.

Watts vs. Frenche and others.

1. A promise to accept part of a debt already due, in payment of the

whole, if paid by a certain day, is without consideration and void, as

nudum pactum ; and if such promise was not void at law, it would not be

enforced in equity, where the object in agreeing to accept a less sum was

payment before it could be collected by suit, if the payment was not made

or tendered at the time stipulated.

2. A solicitor bas no right to accept a part of a debt in payment of the

whole, without express authority of his client, and his receipt for it as pay-

ment in full, when given without authority of his client, and that fact

was known to the debtor, will be treated as a nullity.

This matter was submitted on depositions, without argu-

ment or brief on either side.

The Chancellor.

The application is on the part of Mary Frenche, to compel

the sheriff of Sussex county to deliver to her a deed for lands

sold to her by virtue of the fieri facias in the above suit. She

claims the right to have the deed delivered, without paying

the amount of her bid. The lands in question were included

in the mortgage held by Anna Watts, the complainant, and

also in a mortgage given by Frenche and wife to Cooper &
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Hewitt as part of the purchase money of the tract in ques-

tion, conveyed by Cooper & Hewitt to Frenche. At the

purchase, Frenche assumed the payment of the mortgage

held by the complainant. Cyrus Peck had purchased both

mortgages, pending the foreclosure, and, on the 31st of

August, 1866, made an agreement with Frenche that he

would accept $4336, in payment of $4672, due on the mort-

gages—to be paid, $1000 in two months, $1336 by the 1st

day of May, 1867, and the remaining $2000, August 31st,

1868, each payment to be with interest at seven per cent.

Peck agreed, if Frenche should desire it, to assign the mort-

gages, when paid, to Mrs. Frenche. Frenche made payment

to Peck, as follows: $1030, February 22d, 1867; $300,

April 2d, 1867 ; and $500, May 14th, 1867. Peck, in conse-

quence of Frenche's failure to pay, ordered the foreclosure to

proceed. Afterwards, January 31st, 1868, Frenche and Peck

met at the office of D. Thompson, and Peck agreed that he

would still accept the amount due, less $336, as payment,

Frenche to pay $1000 cash down, and the residue on the 1st

of May then next. Mrs. Frenche paid $750, February 7th,

$250, February 28th ; $700, April 29th ; and nothing more

being paid, the sheriff was ordered to sell. On the day of

sale, Mrs. Frenche paid to D. Thompson, the solicitor of Peck,

$1194.71, the amount due on the mortgages if the abatement

should be made, and $158.31, the costs taxed on the foreclo-

sure. The property was then struck off by the sheriff to Mrs.

Frenche, for $1000. Thompson told the sheriff that he

would arrange the debt with Mrs. Frenche, and that the

sheriff would only receive from her the sheriff's costs, and the

cost of deed.

Thompson gave Mrs. Frenche a receipt for the sum last

paid him, as in full of the mortgage debt. He had no

authority from Peck to accept it as payment, and told Mrs.

Frenche at the time, that Peck insisted that he was entitled

to the whole, on account of their failure in payment, and that

he doubted whether Peck would accept it ; that if he accepted

it, all would be right. Peck refused to accept it, and de-



FEBRUARY TERM, 1869. 409

Stelle v. Andrews.

mands that the whole debt be paid before the deed is

delivered.

The petitioner, Mary French e, supposes that by virtue of

the receipt in full from Thomson, she has a right to the deed

without payment. This receipt, under the circumstances, is

of no validity to pay $336, with the interest, if that was then

due. Both parties admit that the money was not paid.

Thomson did not pretend authority from Peck to compro-

mise his claim by giving away part of it ; he did not agree

for Peck or on his own behalf, that Peck should abandon and

give away part of his debt. The receipt does not amount to

an agreement, or to a release of the claim. It was given

under the hope that Peck might again relent, and consent to

this abatement of his claim.

The previous agreements of Peck were both made upon

terms that were not complied with, and had they been bind-

ing, he would have been released from them. They were not

binding, either at law or in equity, as made without con-

sideration. An agreement by a creditor, to accept part of

a debt as payment of the whole, is nudum 'pactum and void.

"Were it otherwise, a promise by a creditor that he will

accept a less sum at an early day to avoid delay and litiga-

tion, would not be enforced, unless upon payment as stipu-

lated. This is in no sense a forfeiture ; the only consideration

for the abatement, is punctual payment. It is no more a

forfeiture than to withhold the wages of a laborer who does

not come to his work. Wages are only due in consideration

of work, and here the abatement was only due in considera-

tion of prompt payment at the time agreed.

The order must be refused.

Stelle vs. Andkews and wife.

1. If, on a negotiation for a loan, where six per cent, was the only lawful

interest, the lender requires and accepts for one half of the loan the assign-
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ment of a mortgage on property out of the state, which carries seven per

cent., this does not constitute usury.

2. If a mortgagee sells and conveys part of the mortgaged premises to a

purchaser who does not pay the price to him, such part will be sold sepa-

rately, and if the proceeds of the sale of the residue of the mortgaged prem-

ises, together with the unpaid purchase money of this part, are sufficient to

discharge the mortgage debt and costs, the surplus of the proceeds of such

part above the purchase money must be paid to such purchaser, or his

assigns.

The argument of this cause was had upon the pleadings

and proofs.

Mr. Ludlow, for complainant.

Mr. R. S. Green, for defendants.

The Chancellor.

The suit is for the foreclosure and sale of mortgaged lands.

Three defences are set up against the mortgage.

The first is usury. This consists of two specifications:

one, that it was agreed at the time of making the loan, that

the defendant, besides interest, should pay one cent on every

lock manufactured by him ; the loan being to enable him to

go on with his business as lockmaker. This is proved by

the oath of the defendant, Andrews, but it is expressly and

fully denied by the oath of the complainant, and two other

witnesses who took part in making the loan. This defence

is one not favored at law, and which must be sustained by

satisfactory proof by the defendant. It is not sustained to

my satisfaction, so as to base a decree by which the mort-

gage shall be declared void. The clear weight of evidence

is against it, without regard to the nature of the defence, or

the burthen of proof.

The second specification is, that the contract was for a

loan of $10,000, and that for one half, or $5000 of it, he took

the assignment of a mortgage on property in New York,

which, on its face, bore seven per cent, interest, and that

this, at the time of this loan, in the county of Middlesex,
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was usurious interest. It would have been, in a mere con-

tract of loan. But whatever the original contract was, at its

execution it was changed by the parties as to this part of it,

into a contract to sell the New York mortgage, which was

transferred absolutely to the complainant, who now holds it

as his own, and not as collateral security. It does not appear

that it was a shift to evade the usury law of this state.

And even if it appeared that at the consummation of the

business, Stelle had insisted on a transfer of the New York

mortgage, so as to give him seven per cent, on $5000, this

would not constitute usury.

The second defence is, that the loan was made with the

funds of the City Bank of Perth Amboy, of which Stelle was

president ; and that it was intended for the bank ; and that

Stelle holds it in trust for the bank; and that it, or the

receivers, should be parties to the suit.

This is not proved by any witness, and is expressly denied

by Stelle and the two Pattersons, one the cashier, and the

other a director of the bank, and both taking part in the

negotiations for the loan.

This proof is too strong to be overcome by the circum-

stantial evidence from the manner in which the money was

advanced, and the payments of interest credited on the books

of the bank. The memorandum notes of Stelle may have

been paid in the manner stated by him, but the passing the

interest paid by Andrews to the account of discounts received,

which was clearly done, is not accounted for. A mystery

rests over this transaction, which it is proper the receivers

of this bank should investigate thoroughly, for the benefit of

the creditors of the bank. No wrong will be done to

Andrews, if he is compiled to pay what he fairly owes on this

mortgage to Stelle, whether he holds the mortgage in his

own right, or as trustee for the bank. As the evidence

stands, he holds it in his own right.

The third defence is, that part of the mortgage debt has

been paid, which is not credited. Two sums are alleged to

be paid; one, the sum of $411.50, paid by C. D. for a lot
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sold to him, and handed to Stelle. The evidence of Stelle

and L. V. R. Patterson, shows that this amount is credited on

the bond. The other amount, $1000, is the price of five lots

sold to L. V. R. Patterson, which have not been released

from the mortgage. The evidence of Patterson shows that

this price has not been paid by him to Stelle, or to any one

else. These lots are subject to this mortgage, and should be

first sold, and the sum of $1000, with interest from the date

of the deed to Patterson, paid to the complainant out of the

proceeds ; and if the residue of the mortgaged premises are

sufficient to pay off the balance of the complainant's debt and

costs, then the excess of the proceeds of the five lots should

be paid to the defendant, Ashbel Green.*

Dey vs. The Mayoe and Common Council op Jersey

ClTY.f

1. The common council of Jersey City consists of a board composed of

ten aldermen. Their only existence is as a board, and they can do no

Talid act except when organized and acting as a board, and such act must

be by ordinance, or resolution, or something equivalent thereto.

2. When an ordinance of the city properly passed, authorizes the com-

mon council to make contracts for the removal of night soil from the city,

such contract must be made by the common council as a board or body, by

a vote or assent of a majority of the body; and if such contract is

authorized by a resolution, it is a resolution which affects the interests of

the city, and must be presented to the mayor for his signature.

3. A contract for such purpose, made by a committee of the common
council, with no authority but such resolution not presented to or

approved by the mayor, is made without authority and is void ; and part

performance of such contract, at the request of the committee, will not

give validity to it, although it might obviate the defect of its being made

by parol, when required to be in writing.

On demurrer.

Mr. Gilchrist, in support of the demurrer.

Mr. Mo Carter, for complainant, contra.

•Decree affirmed, 7 C. E. Or. 478.

fCiTED in Schumm v. Seymour, 9 C. E. Or. 153.
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The Chancellor.

The bill in this case is to compel the specific performance

of a contract, and to enforce payment for services hitherto

rendered under the contract. The complainant claims that

the defendants are bound to enter into a contract with him

for five years, by which he is to furnish them with barges,

and to remove the night soil from the city, daily, and the

defendants are to pay him the sum of $530 per month. The

bill sets forth at length and distinctly, the matters which are

alleged to constitute the contract. It sets out an ordinance

duly passed May 28th, and approved June 1st, 1867, the

third section of which enacts, " That the common council of

Jersey City may, when deemed advisable, and for such

period as they may see fit, contract in the manner directed

by the city charter, with some proper person or persons,

whose duty it shall be to perform the duty of transportation

and discharge of the contents of all sinks, privies, and cess-

pools mentioned in the second section of this ordinance."

By a resolution passed on the 21st of May, 1867, the com-

mon council directed the committee on streets and public

health to advertise for proposals for a contract for five years

for the removal of night soil. The resolution was returned

not signed by the mayor, with his objections, and on the 4th

of June was duly passed over his veto. The committee

advertised for proposals, and the complainant sent in pro-

posals to perform the work for $530 per month. His pro-

posals were the lowest offered. The committee reported the

proposals to the common council at a regular meeting held

July 16th, 1867, whereupon the following resolution in rela-

tion thereto was offered by one of the committee, and

adopted by the common council :
" Resolved, That the twelve

sealed proposals reported at this meeting by the committee

on streets and public health, opened and read, to remove

night soil from the city limits, be referred to the committee

on streets and public health, with authority to enter into a

contract with the lowest of said bidders
;
provided, the said

Vol. iv. 2 c
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committee deem it to the interest of the city so to do ; and

that on the requisition of the said committee, the mayor and

city clerk are hereby authorized to execute, under the cor-

porate seal of the city, and on its behalf, such contract as

shall have been prepared by the corporation attorney, and

duly executed by the party or parties to whom the same

shall have been awarded, and after the said party or parties

shall have given security satisfactory to the committee on

streets and public health, for the faithful fulfillment of the

said contract."

This resolution does not appear to have been presented to

the mayor for signature, or to have been signed or approved

by him.

The committee deemed it for the interest of the city to

enter into a contract with the complainant, according to his

proposals, and caused a contract to be prepared by the city

attorney. This contract they gave to the complainant, to be

executed by him; he returned it to them, signed by himself,

and accompanied by the undertaking of a person, approved

by the committee as sufficient, to enter into a bond, in the

amount required by them as security, for the performance of

the contract.

The committee had requested Dey to furnish the barges

required by his contract, immediately. He demurred, because

the contract was not yet executed and exchanged. They

requested him to go on, and assured him that the contract

would be executed, and that they would give the necessary

requisition on the mayor and the city clerk. Dey thereupon

provided the barges, and performed the duties required by

the proposed contract, from August 1st, 1867.

The common council, by a resolution passed August 20th,

1867, presented to the mayor, August 23d, and which took

effect on the 2d of September, by its not being returned by

the mayor, rescinded the resolution of July 16th, and rejected

the proposals of Dey. The return of the contract executed

by Dey, with the proffer of security, was on the 25th of

August, after this resolution had passed the common oouncil,
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but before it went into effect, if it required the signature of

the mayor.

The question raised by the demurrer is, whether the com-

plainant is entitled to relief upon the facts set forth in the

bill. The complainant insists that the acceptance of his

proposals by the committee, together with the acts of part

performance at their request, entitles him to a specific per-

formance of the contract by having it executed by the city.

The whole equity of the complainant depends upon the

acts of the committee in accepting his proposals, and accept-

ing part performance, and upon the question whether the

committee had power to enter into a contract for the city, in

that or any other way. The defendants contend that the

resolution of July 16th, upon which the power of the com-

mittee hangs, was never legally passed, and never took effect

;

that to give it effect, it must have been presented to the

mayor for his signature, and have been signed, or retained,

or passed over his veto. The complainant insists that the

ordinance conferred the power to contract on the common
council, and that, by virtue of it, they could by themselves,

or through their committee, make the contract, without the

concurrence of the mayor.

By the charter of the city, passed in 1851, the legislative

power was vested in the mayor and common council. By
the 42d section of the charter, the common council were

authorized to pass ordinances for certain purposes specified.

The 36th section required all ordinances to be presented to

the mayor for his approval. And an amendment, passed in

1852, required "every resolution of the common council,

affecting the interests of the city," to be presented in like

manner. This amendment was made by inserting these words

in the section ; and all the requirements of that section,

before the first proviso, must be considered, notwithstanding

some fault caused thereby to the grammatical structure of

the sentence, as applying to such resolutions as well as to

ordinances. The resolution of July 16th, was one which

affected the interests of the city, and was clearly of no avail,
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as a resolution, unless presented to the mayor for approval

;

and I cannot see that the power conferred on the common

council by the ordinance, changes this. That power was

conferred on the common council as a body, or board, having

a statutory existence as such, and not on the individual

members. Had all, or the majority of the members, gone

out of office before the contract was entered into, the board,

as thus newly constituted, would have had the power. The

30th and 31st sections of the charter provided that the board

of aldermen shall consist of the aldermen elected from each

ward, and shall constitute and be called the common council.

It also enacts that a majority of the common council shall

constitute a quorum ; that it shall annually elect a president,

keep a journal of its proceedings, and shall have stated meet-

ings at least once in each month. These provisions, as well

as the object and nature of its creation, show that the com-

mon council is a body or board, and must act, and can only

act, as such ; that it must act when assembled at stated or

special meetings, and organized with a president to conduct,

and a clerk to record, its proceedings. Such body can hardly

act in any other manner than by ordinance or resolution.

Every act must be by a vote of the members present ; and,

whether it is called an order, direction, or determination, it is

still a resolution, because it must be resolved on, upon a motion

made by some member.

Whether it could or not act in any case except by resolu-

tion, it did in this case act, or attempt to act, literally and

technically, by resolution. This act, therefore, being by

resolution, is controlled by express provision of the charter,

and cannot take effect until presented to the mayor. This

resolution is far more important to the general interests of

the city than the previous resolution, which only directed

advertising for proposals, and bound the city to nothing.

Yet that was presented to the mayor, and, when returned,

passed formally over his veto. The rescinding resolution

was also sent to him, and went into effect by the lapse of

time. This shows the practical construction of this part of
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the charter by the common council themselves. And I have

no doubt that this construction of the ordinance is in ac-

cordance with the intention of the common council, as well as

with the rules of law determining the effect to be given to

these words.

As the statements of the bill show no legal contract by

which the defendants are bound, whether by parol or in

writing, the other questions raised on the argument of the

cause become of no consequence, and need not be considered.

The demand for remuneration for services rendered is, of

itself, not a proper subject of equity jurisdiction, and must be

determined at law.

The demurrer must be sustained, and the bill dismissed.

Hendrickson vs. Executors of Norcross.

1. A judgment of a court of law, rendered against parties before the court

upon a matter within its jurisdiction, cannot be questioned collaterally in

this court for any illegality or irregularity in entering it.

2. If one man is the owner of a parcel of land, and another owns the

buildings which stand upon it, and the owner of the land takes a mortgage

from the owner of the buildings, upon both the buildings and the land on

which they stand, this does not amount to an agreement to sell or convey

the lands to the mortgagor.

On motion to dissolve injunction.

Mr. E. T. Green, for motion.

Mr. J. Parker, contra.

The Chancellor.

Hugh Manahan, on the 20th of February, 1858, conveyed

the premises in question to the complainant. The premises,

situate at Long Branch, in Monmouth county, were then in

possession of Abner H. Reed, and had been, since 1855.

Reed held them under Manahan, and while in possession had
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erected on them a hotel, known as the Monmouth House,

and other buildings. Reed was indebted to Lanning & Dunn
for materials, and to Poole, Slocum & Company for labor and

materials in erecting these buildings. These creditors, in

1857, filed lien claims against Reed as builder, and Manahan

as owner, and severally brought suits on these claims under

the mechanics' lien law, in Monmouth Common Pleas. In

these suits, both Reed and Manahan were duly served with

process, and judgments were entered in them against both

defendants—against Reed, generally, and against Manahan,

specially—to be made of the buildings, and the lot on which

they were situate, and described in the lien claim, which lot

is the premises in question. The judgment of Lanning &
Dunn was entered on the 4th day of May, 1857, and that of

Poole, Slocum & Company on the 6th of October, 1857 ; both

before the conveyance to Hendrickson. Executions were

issued on both, and the property levied on before the convey-

ance from Manahan to Hendrickson. Under these execu-

tions, the sheriff of Monmouth afterwards, in 1860, sold and

conveyed these buildings, and the lot on which they stood, to

William "W. Norcross. After this, in March, 1865, Norcross

sold the buildings at public auction. By the conditions of

sale, the purchaser was to remove the buildings from the

premises by a certain day in May following, or lose his right

to the buildings left. Hendrickson bid at this sale $3000,

and the buildings were struck off to him for that sum. He
acknowledged the purchase by writing endorsed on the con-

ditions of sale. He paid $300 in cash, and gave Norcross a

mortgage for the remaining $2700 on the lot and buildings.

After the death of Norcross, in 1866, the defendants, his

executors, offered the lands on which the buildings stand for

sale. The bill is filed to restrain this sale, and to compel

the defendants to convey the lands to the complainant.

It is possible that the plaintiffs in the lien suits were not

entitled to judgments against the land, or Manahan, but only

against the buildings. There is nothing that appears which

shows that they were, or that they were not, so entitled. But
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Manahan was the sole owner of the soil at that time j he was

duly served with process to appear in suits expressly brought

to enforce the lien claims, not only against Reed and the build-

ings, but against the land. He allowed judgments to go

against the land at a time when he owned it, and when the

complainant had no interest in it. These judgments were

entered upon the records of the Court of Common Pleas of

the county, and executions were issued and levied on the land

and buildings before Manahan conveyed to the complainant.

He, therefore, bought subject to the judgments and to their

legal effect, and neither he nor Manahan can now dispute, in

this collateral manner, that the judgments were properly en-

tered, or that the land was liable.

Norcross, in 1860, bought both the land, and the buildings,

and, in 1865, sold the buildings alone, to the complainant,

with a provision expressed in the conditions of sale, that the

buildings should be removed in two months. There is nothing

in this, or in the fact of his taking a mortgage upon the build-

ings and such title as complainant had in the lands, that

amounts to an agreement to sell the lands. If the complain-

ant has the right to remove these buildings, a sale of the

title which Norcross might have had to the lands, will not

take away that right. If Norcross got no title to the lands

by the sale under the lien law, the defendants can convey

none, and their paper proceedings will not injure him. The

sale will create or put upon the title no cloud that is not there

already, and none but such as a purchaser from the com-

plainant ought fully to be apprised of before he accepts

title from him.

For these reasons, and because the complainant has taken

no proceedings in the suit since the 3d of August, 1867,

more than a year and four months, the injunction must be

dissolved with costs.



420 CASES IN CHANCERY.

Kosenkrans v. Snover.

ROSENKRANS VS. SNOVER.*

1. If commissioners of partition, in a sale of the lands by them, give a

deed for one parcel, containing a provision that no buildings shall be

erected thereon to darken the windows of a building standing along the

line upon an adjoining parcel sold and conveyed by them at the same

time, the purchaser takes subject to such easement for the benefit of the

adjoining parcel, although such condition was not in the conditions of

sale, and he objected to its being put in the deed. He is bound by the

acceptance of a deed with such condition.

2. Words in a deed, over which a crooked line is drawn with a pencil,

as if for cancellation or erasure, but which are not actually canceled or

erased, form a part of the deed ; and if the purchaser accepts the deed, and

has it recorded, he will be bound by such acceptance, notwithstanding he

insisted that such words should not be in the deed, and was told by the

grantor that they had been canceled. His only remedy is by suit to reform

the deed.

3. Commissioners of partition, when directed to sell, have power to sell

one part, with an easement in another part annexed to it, and to sell the

servient parcel subject to such servitude.

On motion to dissolve injunction.

Mr. Shipmcm, for motion.

Mr. J. M. Robeson, contra.

The Chancellor.

John Snover died in the year 1865, seized of a number of

houses and lots in the village of Blairstown, in the county of

Warren. The house and lot belonging to the complainant,

known as the hotel lot, and the house and lot belonging to

the defendant, which adjoins the hotel lot on the east, were

parts of his estate. On an application for partition among

his heirs, in the Orphans' Court of the county, the court

directed the property to be sold by the commissioners

appointed to make partition. The commissioners, at a public

sale, in November, 1865, sold the hotel lot to Joseph Snover,

and the lot of the defendant to him and one Lauterman. The

*Cited in Earle v. New Brunswick, 9 Vr. 51.
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deeds for both lots were delivered on the 2d day of April,

1866. Joseph Snover, in April, 1867, conveyed the hotel

lot to the complainant, and the title to the defendant's lot

became afterwards vested in him solely. Both lots had their

fronts on the same street, and the hotel was built on the east

line of the hotel lot, which was the west line of defendant's

lot. There was an alley of four feet wide between the hotel

and the building on the defendant's lot. This alley extended

about sixty feet from the street ; and at and across the rear

of this alley, the hotel lot extended four feet further to the

east. In the rear of the hotel a kitchen was built, which

extended over and occupied this additional four feet, so that

the buildings on the hotel lot, both main building and kitchen,

for their whole depth, stood upon the line between the two

lots. The building on defendant's lot did not extend beyond

the alley. In the easterly end of the hotel there were six

windows opening on the defendant's lot, and in the easterly

side of the kitchen there were four windows opening on the

defendant's lot. John Snover had within twenty years pur-

chased these lots from a former owner, and at the purchase

the buildings had been erected with the windows placed in the

same manner as they were at the sale by the commissioners.

Before this, at one time, there had been built and kept in the

alley, by this former owner, a stairway to go into the second

story of his building, which was occupied as a physician's

office. In the deed to the defendant and Lauterman, from

the commissioners, there is this clause :
" It is understood

and agreed between the parties, that the said Lauterman and

Snover are not to erect any buildings adjoining the tavern

house to darken the windows, more than to put up a stair-

way in the alley, between the two houses, to go into their

own houses." The defendant denies in his answer, the allega-

tion that this clause was put there with the consent of him

and Lauterman, but admits that it was inserted in the deed

by the commissioners, against their remonstrance, and with-

out their consent. And he alleges in his answer, that the

commissioners promised them that the clause should be
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erased from the deed, and that they supposed it was erased

;

that over this clause in the deed a crooked line is drawn as

if for erasure, and that in the attestation of the deed, it is

recited that the erasures and interlineations on the third

page, were made before execution, and that this clause is on

the third page, on which there are erasures and interlinea-

tions of other words. The defendant contends, that the

commissioners had no right to insert this clause, without his

and Lauterman's consent, and that they were entitled to a

deed of the lot by its simple metes and bounds, without this

reservation.

The defendant was erecting, and about to finish an addi-

tion to the building on his lot, which extends beyond, and

when finished will close up two of the windows in the kitchen

of the hotel, and for that purpose has cut away the eaves of

the roof over the kitchen which projected upon his lot.

The defendant admits that in the deed from the commis-

sioners through which he claims, there is the clause above

set forth. In this case, it cannot be considered whether the

commissioners had the right to insert that clause in the- deed,

or whether the defendant is not entitled to have the deed

reformed on account of the misrepresentation of the com-

missioners that it had been erased from the deed. Such

relief could only be had in a proper suit for that purpose.

It is clear from the answer, that the clause is in the deed as

delivered and recorded ; and a crooked line drawn over the

words, and not across them, can be of no effect, as the words

remain uncanceled and not erased, and the note in the

attestation clause is warranted by the other erasures and

interlineations on the page referred to.

There can be no doubt but that commissioners like these

have the power, if it will, in their judgment, be a benefit to

the sale of property, to annex to one part an easement in

another part of the property to be sold, and to sell and

convey such other part subject to the servitude of such

easement. The defendant and Lauterman might not perhaps,

in this case, have been bound to accept a deed with a clause
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establishing such easement. But they did accept it, and the

defendant now holds the property by virtue of that deed, and

cannot repudiate its provisions unless it be reformed. The

kitchen, being part of the hotel, is clearly included in the

clause, and is entitled to have its windows protected. So far

as the building adjoining the kitchen is concerned, the injunc-

tion must be continued.

As to the stairway in the alley, this clause would seem to

give the right to erect it, even if without such clause the de-

fendant could not erect it. This deed was delivered at the

same time as the deed to Joseph Snover, and they would

seem to be one transaction ; and the contents of this may

have been known to Joseph Snover. The presumption is,

that they were known to him. If the deed to him was given

after this deed, or with knowledge of its contents, he and the

complainant would be bound by this provision. For this

reason, and because the defendant in his answer denies that

he intends to erect in the alley any stairs that will obstruct

the passage of light or air to the building of the complainant,

and also because the injury is not irreparable, and could

easily be removed by abating the stairs if it did illegally

obstruct the light and ventilation, the injunction as to erect-

ing a stairway in the alley must be dissolved. There will be

no costs allowed to either party.

De Hart vs. Baird.

The uncorroborated testimony of the complainant is insufficient to over-

come a responsive answer.

Argued upon pleadings and proofs.

Mr. Ransom, for complaiuaut.

Mr. A. V. Schenck, for defendant.
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The Chancellor.

The bill asks for the conveyance of two lots, which it

alleges were conveyed to defendant by way of mortgage, as

security for money advanced by him to defendant as a loan.

The answer admits the fact that the first lot was conveyed

to defendant as security only, but denies that the complain-

ant ever tendered or offered to pay the money, and offers to

convey on payment. The witnesses flatly contradict each

other on this point, but the clear weight of testimony is with

the defendant. He must be directed to convey that lot, on

receiving the debt with interest and his costs in this suit.

The responsive answer of the defendant denies that the

other lot was conveyed by way of mortgage, and this is not

overcome, as the only evidence which contradicts it is the

testimony of the complainant. As to that lot, relief must be

denied.

Carr vs. The Passaic Land Improvement and
Building Company.*

1. An agreement or memorandum for the sale of land, must designate

the lands to be sold, as well as the price, with certainty.

2. A resolution entered upon the minutes of a company, to sell C two

acres of ground at a price to be placed on them, at the point which he

might select, and a second resolution that two acres of land be sold to C
at $800 per acre, does not designate the lands to be sold with sufficient cer-

tainty to entitle C to a decree for conveyance.

On motion to dissolve injunction.

Mr. A. 8. Pennington, for motion.

Mr. Woodruff, contra.

The Chancellor.

The complainant claims that he is entitled to have two

acres of land in Passaic, conveyed to him by the defendants,

*7C. E. Gr. 86.
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for $1600. The injunction restrains them from conveying it

to any other person. He claims that a valid contract was

made by certain resolutions, entered on the minutes of the

defendants.

On the 17th of March, 1868, at a meeting of the directors

of the defendants, the following entry was made on their

minutes :
" Moved, that Mr. Carr have the refusal of two

acres of ground at a price which may be placed thereon, at

the point he may select.

"Yeas and nays being called: Yeas—Crosby, Bayard,

Williams, and Osborn. Nays—Crooks.

" Moved, that a committee be appointed to fix the price of

land so to be sold. Carried.

" Report of the committee that they could not agree.

Report received.

" The committee appointed to confer with Mr. Carr rela-

tive to the purchase of land, report that two acres be sold to

Mr. Carr for $800 per acre, provided Mr. Carr accept the

proposition. Report received and carried.

" Proposition accepted by Mr. Carr.

" Ezra Osborn, Sec'y."

At the same meeting, immediately after the passage of the

above resolutions, it was moved, "that the president be a

committee to state the terms upon which such sale may be

effected. Yeas— Crosby, Bayard, Williams, and Osborn.

Nays—Crooks. Carried ;" as appears by such entry in the

minutes.

Some time after the meeting, but when does not appear,

the secretary gave the complainant a copy of the resolutions

first above set out, on the back of which copy, some time

before the filing of the bill, he endorsed his acceptance of the

proposition, designating the two acres which he had selected,

and signed such acceptance, but did not deliver it to the de-

fendants, or give them any notice of it.

Some time after the resolutions, the president had a con-

ference with the complainant as to the location and terms of

sale, and they failed to agree.
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The defendants did not own the land at the passage of the

resolutions ; but an imperfect title to a tract of two hundred

acres, of which the parcel selected is part, was held by the

complainant, and two other persons, for the benefit of the

defendants.

The defendants insist, in their answer and argument, that

there is no written contract or memorandum of the agree-

ment, signed by any person authorized, and therefore, by the

statute of frauds, no action can be sustained on it.

It is well settled that an agreement, or memorandum, for

the sale of land, must designate the land to be sold, as well

as the price, with certainty.

In this case, the first resolution does not fix the price ; it is

simply to sell Carr two acres at a price to be placed on them,

at the point which he might select. It is very indefinite as

to the land, and even as to the fact whether he should be

allowed to select anywhere upon the tract of the company

;

but as to price, it is expressly open for negotiation.

The second resolution is, that two acres of land be sold to

Mr. Carr, at $800 per acre. It does not locate the lands, nor

refer to the former resolution, nor in any way authorize him

to select the lands ; nor is there anything in the minutes from

which it can be inferred that it was for two acres anywhere

that he might select. On the contrary, the natural inference

to be drawn from the report and entry would be, that the

location of the land had been designated in the conference

with the committee.

This is the natural inference to be drawn from the terms

of the first resolution. That plainly showed that after he

should select his two acres, a price should be placed upon it

at a point where he selected it. This one, fixing the price,

would thus imply that the location had been fixed, verbally,

on conference. As this does not show where the land was,

and as it cannot be connected with or made part of the first,

so as to be made a contract to convey any land he might

select, the memorandum does not satisfy the requisitions of

the statute of frauds.

The injunction must be dissolved.
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Kaer vs. Karr.

Where the notice required to be given to an absent defendant was enti-

tled in the cause, and not directed to the defendant, nor mailed within

twenty days after the date of the order, such defendant was held not to be

within the jurisdiction of the court, and that no decree could be made

against him.

The Chancellor.

In this case, the notice has not been served or published in

the manner required by law, and the rules of the court.

1. The 24th and 25th rules require, that after May 1st,

1867, a notice shall be served and published instead of the

order. Two substantial parts of the notice prescribed are,

that it shall not be entitled in the cause, and shall be directed

to the defendant. The notice published is entitled in the

cause, and is not directed to the defendant.

2. By the 22d section of the Chancery act, and 2d and 3d

sections of the supplement of 1867,* the notice is required

to be served or mailed within twenty clays after date of the

order. In this case, the notice was not mailed until October

20th, being twenty- two days after the date of the order, (Sep-

tember 28th) ; and in fact, inquiry for the defendant's address

does not appear to have been made in the manner required

until October 19th, after the time had expired for giving

notice.

The defendant is not brought as yet in the jurisdiction of

the court, and no decree against him can be made, or would

have validity if made.

*Rev.,p. 106, sec. 18.
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Washburn v. McLaughlin. White v. McLaughlin.

Washburn and others vs. McLaughlin and another.

White and others vs. same.

These cases were submitted to the Chancellor by consent

of counsel of both parties, upon the evidence taken in the

case of Van Keuren v. McLaughlin, decided in May Term,

1868, (reported ante p. 187.) By the pleadings and proofs,

the complainants in these suits are placed in the same position

as to the defendants and the property, as Van Keuren and

his partner were in that suit.

The Chancellor.

The same questions being presented as in the case of Van
Keuren v. McLaughlin, and upon precisely the same testi-

mony, as my views have not been changed, I have arrived at

the same result, for the reasons assigned in the opinion deliv-

ered in that case.
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Abraham O. Zabriskie, Esq., Ordinary.

Osborn, appellant, and Rogers, respondent.

1. The appointment by the Orphans Court of commissioners to set off

dower, should appear by the records of the court, or by an order or decree

signed by the judges, or one of them.

2. The act requires the commissioners to make their report at the next

term after their appointment. This provision is not so far imperative as

to make void the proceedings if not strictly complied with, yet it is so ex-

plicitly directory that it requires an order of the court made upon notice,

to authorize a report at a subsequent term.

3. Setting off dower by metes and bounds, in lands in which the husband

was only seized of an undivided moiety, is a radical defect. His interest

in the lands, and also the fact that the lands in which dower was set off

were those in which the widow had a dower right, should appear.

4. Where the proceedings in the Orphans Court were thus radically

defective, the widow was allowed her election to ha-ve the proceedings dis-

missed and new proceedings instituted in that court, or to amend her

petition and proceed in this court.

Vol. iv. 2d 429
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Osbom v. Rogers.

On appeal from the decree of the Orphans Court of the

county of Ocean.

Mr. 3IcLean, for appellant.

Mr. W. H. Vredenburgh, for respondent.

The Ordinary.

This appeal is from the proceedings and decree of the

Orphans Court, setting off dower to the respondent. The

final decree was made on the 20th day of January, 1863, and

notice of the intention to appeal was served within twenty

days, with the causes of complaint. Among the causes of

complaint specified in the notice, and in the petition of

appeal, are these : First, that there is no record of the ap-

pointment of the commissioners to set off" dower. Second,

that the report of the commissioners was not made at the

next term succeeding their appointment. Third, that the

commissioners set off as dower one-third of the tracts in

their report mentioned, when the husband, or the intes-

tate, was only seized of one undivided half of these tracts.

Fourth, that the commissioners, or some of them, did not

view the premises.

The first reason is true in fact. Richard Crawford, one of

the commissioners who signed the report, does not appear,

by any part of the record, to have been appointed by the

court. By the copy of a paper returned as on file in the

surrogate's office, signed or authenticated by no one, it ap-

pears that George Sykes, with the two other persons who

signed the report, were appointed commissioners to set off

dower in a lot of land therein referred to. But no part of

the proceedings show that Crawford was ever appointed.

The recital in the decree of confirmation does not mention

his name, nor is it any acknowledgment of his being commis-

sioner. It does not refer to the report so as to identify it,

but it refers to a report made by the commissioners ap-

pointed at January Term, 1861. Crawford was not appointed
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at that term, but according to the deposition of respondent

was appointed one or more terms afterward. It does not

sufficiently appear by any document or evidence, that he

was ever appointed at all. The recital in the decree may

well be held to refer to a report made, as it alleges, by Sykes

and the others, and according to the custom of the surro-

gate's office as shown in the evidence, lost or lent out. In

fact, the appointment of any persons as commissioners does

not sufficiently appear. The acts of the Orphans Court must

appear, either by an entry on the minutes or records of the

court, or by an order or decree signed by the judges, or some

one of them. A loose, unsigned paper, like that of which a

copy is sent up, might have been presented to the Orphans

Court, and put on the files by the surrogate, when the court

omitted to consider it, or refused to make the appointment.

The next objection is, that the report of the commissioners

was made, not at the next term after their appointment, but

two years afterwards, by which the appellant was surprised.

The act says the commissioners " shall make their report at

the next or subsequent term after their appointment." The

word, subsequent, has the same meaning here, as next. If

either had been used alone it would have expressed the same

idea as if the other had been used. That it was unnecessary

to use both will not change the import of the sentence, or

compel us to hunt up some other sense to explain or account

for a tautology not at all unusual in statutes. The provision

is not so far imperative as to make void the proceedings, if

not strictly complied with, yet it is so explicitly directory

that it requires an order of the court made upon notice, to

authorize a report at a subsequent term. Else, the direction

of the statute would be a trap to put the owner of the lands

off his guard.

The next cause of complaint is, that the commissioners set

off one-third of the whole premises by metes and bounds,

when the husband of the respondent was seized only of an

undivided half. That they set off one-third of the premises

to the widow as dower, is certified expressly in words, in their
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return. That the husband was only seized of an undivided

moiety in both tracts, seems very probable from the depo-

sitions taken in this court under the rule for that purpose.

They are not conclusive on this point, and, under other cir-

cumstances, it might be doubtful whether this reason was

sufficiently sustained in point of fact. But, on the other

hand, it no where appears in the case on part of the respon-

dent, that her husband was ever seized of the whole, or even

a moiety of the premises in which dower is set off. In this

matter, and other respects, the proceedings are so radically

defective, that it is very doubtful whether they would have

any validity or effect any where, for any purpose, if not set

aside. \

The petition states that the husband of the petitioner died

seized of lands in the county of Ocean, in which she was

entitled to dower, and that she has caused notice of the appli-

cation to be served on " Ezra A. Osborn, who is all the

person known to her to be interested." No other identifi-

cation of the lands is given, or of the quantity of the estate

of which her husband was seized. The only evidence is the

affidavit of the petitioner annexed, that the facts in the peti-

tion are true. The affidavit would be true, if the only land

her husband was seized of was an acre of swamp, thirty

miles from the lands set off as dower, and owned by some

person to her unknown. Upon these papers, and no other,

an order was drawn appointing three persons commissioners

to set off dower in " a tract of land in the township of Dover,

in said county, it being lot No.—, in a deed given by Reuben

Potter and wife to the said Ezra A. Osborn, and recorded in

book No. — , of deeds, page—, in the clerk's office of the

said county, containing acres, and being the real estate

in hand in lot No. —, in the aforesaid deed." The number

of the lot, and the number of acres in it, are left blank, and

every thing by which the lot could be identified, is omitted.

It is clearly impracticable to tell whether it was lot number

one, or two, or five, in that deed, even if the deed could be

identified by the fact that there was but one deed from the
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grantors to the grantee named, recorded in that clerk's

office. It is not surprising that no judges should sign so

unmeaning and senseless a decree, with no petition or evi-

dence sufficient to support it, or any other decree. The

report of the commissioners shows that they set off dower in

two tracts, which appear to be about thirty chains apart, but

it does not appear whether either of them was tract number

blank, in a deed recorded on blank page of book number

blank, in Ocean county clerk's office, and containing blank

acres. These defects are not specified as causes of complaint,

but they sustain the cause alleged that there is no appoint-

ment of commissioners to set off dower in the lands in the

report, and that there is nothing in the case to show that the

husband of the respondent was seized of the whole of the two

tracts. In which case, the evidence offered, that he was

seized only of a moiety, is sufficient to sustain that reason.

The proceedings, report, and decree of confirmation, in the

Orphans Court, must be set aside. And if the respondent

desires to proceed in this court, which, by the statute, has

jurisdiction to do in the premises what is just, she must, in

the first place, obtain leave to amend her petition, by de-

scribing the lands in which she claims dower, and the estate

of which her husband was seized in it, and the names of the

present owners. In the situation of this case, however, it

would seem preferable to have all the proceedings discon-

tinued and dismissed, and new proceedings instituted in the

proper tribunal for that purpose. As to this, the respondent

may exercise her option.

In the matter of the guardianship of Anne Turner,

an infant.

In the absence of any direction or expressed preference hy the father,

as to the guardianship or religious education of an infant child, the clearly

expressed wishes of the mother will be regarded ; and where application waa
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made for the guardianship of the child, by both the paternal and maternal

grandfathers, both being of equal competency and fitness, the guardianship

was given to the maternal grandfather, in accordance with the wishes of

the mother.

Argued on two applications for guardianship ; one by S. J.

Turner, the paternal grandfather, and the other by D. Mc-
Namara, the maternal grandfather.

Mr. W. B. Williams, for S. J. Turner.

Mr. Garrick, for D. McNaniara.

The Ordinary.

The father and mother of the infant are dead. The father.

Captain James B. Turner, was in the army of the Union,

and fell in one of the battles before Richmond, in May, 1864.

The mother survived until 1867. The father died intestate,

leaving little property, not exceeding in the whole $1000 in

value, and made no disposition of the custody of his child.

The father was educated a protestant, but was not connected

as a church member with any church, but attended the

protestant church of which his parents and sisters were

members. When married, he consented on the requirement

of the Roman Catholic priest who performed the ceremony,

that the children of the marriage should be educated in the

Roman Catholic faith ; and he consented, when absent from

home in the army, that the child should be baptized with the

rites of that church, and made the arrangements for the

christening, which took place in his absence.

The mother was educated as a Roman Catholic, and con-

tinued such to her death. She made a will, and in it directed

that her father and sisters should be the executors and

guardians of her child, and that her child, from the age of

ten to seventeen, should be educated in a Roman Catholic

convent.

Much evidence was taken on both sides, as to the capability

of the paternal and maternal grandfathers, and their families
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to take care of and educate the child. Each grandfather

has in his family several unmarried daughters, willing and

able to care for and attend to the infant. The paternal

grandfather is a clerk in the office of the water commissioners

of Jersey City, with a fair salary, but without property.

The maternal grandfather is a prosperous mechanic with

property amounting to about $15,000, and is employed as

one of the policemen of Jersey City. Nothing is alleged

against the moral character of either family, or the habits of

any member of either.

Several witnesses on each side testify, that the family by

which they are respectively called, is better qualified for the

care and education of this infant, than the other. It is very

difficult in this mere matter of opinion of witnesses, to decide

on which side the testimony preponderates. I am inclined

to think that it is rather more explicit and satisfactory in

favor of the paternal grandfather. Yet this preponderance

depends more upon the manner in which these witnesses

have expressed their opinion, than in the facts stated on

which the opinions are founded. In this state of the testi-

mony on this important point, as I am satisfied that either

grandfather is competent and willing to take proper care

of this child, other considerations which are entitled to some

weight must be regarded.

The religious training of the child, so far as regards the

sect or denomination under the influence of which that

training shall take place, is entitled to consideration. In this

case it is regarded on both sides as a matter of great import-

ance. In this state all Christian denominations stand on the

same footing in the eye of the law. No Chancellor or Judge,

although he cannot avoid the conviction that the faith which

he has adopted by education or choice, and the church to

which he is in consequence of this attached, would be the

best for the welfare of the child, has the right to be governed

by his individual belief in the disposition of the children of

others. Parents while living have a right to control the re-

ligious education of their children, and their wishes in this
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respect must be regarded after their death. Where both

parents were of the same religious faith, and die without ex-

pressing any wish on this subject, the courts will presume

that they wished their children educated in their own faith.

In this case the father, who by law has the right to dispose

of the guardianship of his child, has expressed no wish,

authoritative or otherwise. I cannot regard his promise to

the priest at his marriage, as expressing a wish ; the circum-

stances under which it was exacted, would by no means

allow it to be considered as the expression of his desire or

conviction. The fact that he consented to its baptism in

the Roman church, is of more weight, and yet cannot be

regarded as the expression of a desire on his part as to the

religious education of his child. But knowing the desire of

his wife and her friends, and what would be their course

if he should die, he omitted to make any provision, from

which it may be inferred that he assented that his wife

should control in this matter. The mother of the child by

her last will, has in the clearest manner expressed her

wishes on this subject, and they should be regarded by the

court. Her wishes and convictions rather than those of

the judge, should be allowed to guide the religious education

of her child. So far then as this consideration is entitled to

any weight, the leaning should be to the maternal grand-

father.

The same considerations apply with more force to the

question of selecting the guardian, now directly before the

court. The paternal kin are not entitled to any preference

on that account, over the maternal ; both stand on the same

footing. Albert v. Perry, 1 McCarter 540; Underhillv. Den-

nis, 9 Paige 202.

The father has expressed no wish or preference in this

matter, but the mother, the surviving parent, has. She had

no power to dispose of the guardianship, and the disposition

of it in her will is void ; but it is an authentic expression of

her wishes, and as such will be regarded by the court.

Underhill v. Dennis, 9 Paige 202 ; Bennett v. Byrne, 2
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Barb. C. R. 216 ; In re Kaye, Eng. Law Rep., 1 Chan. 387

;

Foster v. Mott, 3 Bradf. R. 409. It might not be, if it ap-

peared clearly that the interest of the infant required her

wishes to be disregarded. In this case it does not so appear.

For these reasons, I am of opinion that the guardianship

of the infant should be committed to Daniel McNamara,

the maternal grandfather.
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Maklatt, appellant, and Warwick and Smith, respondents.*

1. An agreement made by the plaintiffs in execution with the defendant,

that they would purchase the property at the sale under the execution,

and hold it merely as a security until their claims should be satisfied, and

then for his benefit, will be enforced, where, upon all the circumstances of

the case, there is no reason to impute fraud, and it seems, indeed, to be to

the advantage of all the creditors.

2. The deposition of a party who was a competent witness when ex-

amined, may be read at the hearing, though after his examination and

before the hearing, the opposite party has died without his deposition

having been taken, and the suit has been revived against his personal

representatives.

3. Whatever may be the rule at law where depositions have been taken

de bene esse, under the statute, to be used on the trial of an issue at law, the

practice in courts of equity, where all the testimony is taken before exam-

iners prior to the hearing, to admit the depositions of witnesses who were

competent witnesses when examined, is well settled. The proviso in the

act concerning witnesses, passed in 1859, has not changed the practice in

that respect.

* Cited ante p. 289 ; Walker v. Hill's Elrs, 6 C. E. Gr. 201, 7 C. E. Or.

517, 528 ; Merritt v. Brovm, 6 C. E. Gr. 404 ; Dodd v. Wakeman, 11 C. E.

Gr. 485 ; Wakeman v. Dodd, 12 C. E. Gr. 565 : Church v. Muir, 4 Vr. 323.

439
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4. The deposition of such a witness, (if a complainant,) if not admissible

under the act of 1859, is nevertheless competent to disprove so much of

the defendant's answer as is responsive to the allegations in the bill of

complaint, under the second section of the act of 1855, which is not re-

pealed by the act of 1859.

5. An agreement between a defendant in execution and the plaintiff, for

the purchase of the defendant's property by the plaintiff, at a sheriff's sale

under the execution, for the defendant's benefit, if made with a view to

defraud the creditors of the latter by putting the property under his con-

trol and beyond their reach, is illegal and void, and a specific performance

of such an agreement will not be decreed by a court of equity. Per

Deptje, J.

6. Where a transaction, through which a complainant seeks relief, is

fraudulent as to creditors, and he has been a participant in the fraud,

courts of equity will not grant him relief by carrying into effect an agree-

ment made in pursuance of such fraudulent purpose, but will leave the

parties just where it finds them. In such cases, potior est conditio defendentis.

Per Deptje, J.

7. It is not necessary that the objection should be taken in the answer to

enable the court, as the representatives of the public, to refuse to grant

relief upon an illegal agreement. So strict are the courts in adhering to

the principle of not aiding in the enforcement of an illegal agreement, that

if the agreement as stated in the pleadings does not appear to be illegal,

but circumstances come out in the evidence that show that it is in fact

tainted with illegality, the court, of its own motion, will decline to give its

sanction to such an agreement. Per Deptje, J.

The opinion of the Chancellor is reported in 3 C. E. Green

108.

Mr. J. Wilson and Mr. P. D. Vroom, for Marlatt.

Mr. E. W. Scudder and Mr. Browning, for Warwick and

Smith.

The opinion of the court was delivered by

WOODHULL, J.

This case conies up by appeal from a decree in chancery,

granting relief to Benjamin Marlatt, the complainant in that

court. Both parties appealed from the decision of the Chan-

cellor ; the complainant believing that the relief given him

by the decree was insufficient ; the defendants contending

that upon the case made by the complainant, he was not

entitled to any relief at all.
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The only question involved in the appeal first named, being

as to the adequateness of the relief, and having been sub-

mitted to the court without argument, it is sufficient to say

upon that point, that, supposing the complainant to have es-

tablished his right to some relief, we are not satisfied that

the circumstances of the case call for any enlargement of

the decree in his behalf. The questions more especially

pressed upon the attention of this court, arise out of the

appeal taken by the defendants below.

As all of these questions, excepting the single one argued

by the direction of the court at the present term, after being

thoroughly canvassed below by the same eminent counsel

who represented the respective parties here, were examined

with great care by the Chancellor; and as the elaborate

opinion delivered by him in the court below, covers the

whole case, with the exception just referred to, and is, in

all respects, in accordance with the views entertained by a

majority of this court, both as to the law and the facte, it is

deemed unnecessary, and would obviously answer no useful

purpose, to enter upon a further discussion of them here.

The only question in the cause not embraced in the decision

of the Chancellor, is the one argued at this term, namely

:

whether the contract or agreement, as alleged in the com-

plainant's bill, or as shown by the evidence in the cause,

was made in fraud of the complainant's creditors, and was,

for that reason, illegal and void ? On the part of the de-

fendants, it was argued, with great earnestness and force, that

such was the real character of the agreement, if any such

agreement was in fact ever made, which they do not admit,

but expressly deny; and that this appears clearly, as well

from the allegations of the bill itself, as from the testimony

in the cause ; and, further, that this court cannot, and that

no court of equity can, consistently with the rules and prin-

ciples which regulate and govern such courts, either interfere

to enforce a contract thus tainted with fraud, or in any way

give it sanction or countenance. The argument is unques-

tionably sound; and, assuming the contract to have been of
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the character alleged, there is no escape from the conclusion

reached by the defendants' counsel, and their appeal must be

sustained. But in the opinion of a majority of this court,

neither the allegations of the complainant's bill, nor the proofs

in the cause, nor the bill and proofs taken together and

considered in their proper relations to each other, do in fact

establish the premises from which that conclusion is drawn.

It does appear very clearly, we think, from the whole case,

that Marlatt, finding himself likely to be embarrassed in

consequence of a failure of the peach crop and the pressure

of the times, determined to secure his three principal credi-

tors in such a way that they should be not only safe, but

satisfied ; that, in pursuance of this determination, he pro-

posed to give them a .mortgage on his real estate, not for any

fictitious or exaggerated sum, but for the actual amount of

their respective claims; that the proposal to secure by

mortgage was not carried into effect, simply because the

persons most interested in the arrangement, preferred a

judgment and execution ; and that Marlatt, by acquiescing

in the substitution of these securities for the one originally

offered, intended and expected to accomplish, in a way more

acceptable to his confidential friends and advisers, precisely

the same result which it had been his intention, in the first

place, to effect by means of. a mortgage. As to the sales of

the complainant's property under the judgment, we are

satisfied from the evidence that these, and the manner of

conducting them, and all the proceedings relating to them,

were advised an'd directed, and, in fact, controlled by these

same trusted friends, they undertaking to bid in the pro-

perty, so that it should not be sacrificed, and to hold it

merely as a security until their claims should be satisfied.

There is great reason to believe, moreover, that the arrange-

ment was, under the circumstances, a prudent one, and really

beneficial for all parties, not only the preferred creditors, but

the others ; and that they so understood it at the time of the

sales, and afterwards. This being the real purpose and

character of these sales, as understood by all the parties
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whose interests were in any way involved in them, it could,

manifestly, make no difference to anybody at what price any

portion of the property might be struck off to Smith and

Warwick. It is evident, however, that for some reason they

wished to buy it in as low as they could, and that the com-

plainant, with undoubting confidence in their business saga-

city, as well as their integrity, did what he fairly could to

gratify them in this matter also, keeping quiet at their sug-

gestion, and, in a few instances perhaps, requesting persons

not to bid. But that there was in all this, any bad faith on

the part of Marlatt, any intention to conceal from his credi-

tors his interest in the property bought in by Smith and War-

wick, any purpose to delay or hinder a creditor in the sense

of the statute of frauds, or in any sense repugnant to the policy

of the law or offensive to equity and good conscience, we have

utterly failed to discover.

Upon the whole case, therefore, for the reasons stated by

the Chancellor in his opinion, and because we find the con-

duct of the complainant in the court below free from all taint

of fraud, actual or constructive, we are of the opinion that the

decree appealed from should be in all things affirmed.

Depue, J., dissenting.

The counsel of the appellants, the defendants below, insist

that the deposition of Benjamin Marlatt, the complainant,

taken in his own behalf, is not admissible as evidence in the

cause. The examination of the complainant before the master,

was commenced on the 3d and concluded on the 13th of Jan-

uary, 1865, and his deposition was filed on the 20th of Jan-

uary, 1865. Rescarrick M. Smith died on the 30th of the

same month, without having been examined as a witness in

the cause, and the suit was revived, so far as his interest was

concerned, against his administrators, by an order under the

fifth section of the act to prevent, in certain cases, the abate-

ment of suits and reversal ofjudgments. Nix. Dig. 2.*

It is insisted on behalf of the defendants, that his tes-

timony could not be read on the hearing of the cause, by

*Bev., p. 2, sec. 5.
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reason of the proviso in the act concerning witnesses, passed

March 18th, 1859. Nix. Dig. 1044.*

When Marlatt was sworn and examined, he was, by virtue

of this act, a competent witness ; but when his deposition was

used, he would not, under the proviso, if then offered as a

witness, have been competent to be sworn in the cause.

Whatever may be the rule at law where depositions have

been taken de bene esse under the statute to be used on the

trial of an issue at law, the practice in courts of equity,

where all the testimony is taken before examiners prior to

the hearing, to receive the depositions of witnesses who were

competent witnesses when examined, is well settled, by a

course of decisions of too long standing to be now called in

question. Drury v. Drury, Tothill 146 ; Goss v. Tracy, 1

P. W. 287 ; S. C, 2 Vernon 699 ; Brown v. Greenly, 1 Cox

504 ; Glynn v. Bank of England, 2 Vesey, sen., 42 ; Cope v.

Parry, 2 Jac. & W. 538 ; Haws v. Hand, 2 Ailc. 615 j An-

drews v. Lady Beauchamp, 7 Simons 65; Fream v. Dickinson,

3 Edw. C. It 800 ; Gresley on Ev. 366 ; 2 DanielVs Ch. Pr.

1044.

In 1 Smith's Ch. Pr. 344, the rule is stated to be, that " to

incapacitate a defendant" (manifestly a misprint for person)

" from being a witness, it is necessary that he should be in-

terested at the time of his examination ; the circumstance of

his afterwards becoming interested does not invalidate his

depositions. So much so that the depositions of a witness

who was disinterested at the time of his examination, but who

afterwards became plaintiff in the case, were allowed to be

read." Fream v. Dickinson, cited above, is a curious instance

of its application. The witness became interested by the

death of his wife's father, while under examination. The

death occurred after the direct examination was closed, and

during his cross-examination. The court allowed his deposi-

tion to stand so as to embrace the direct and cross-examina-

tions, but struck out the further direct, which was taken

after the interest of the witness arose. In Haws v. Hand,

as also in Andrews v. Lady Beauchamp, the subsequent

*Rev., p. 378, sec. 3.
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interest of the witness arose from his own act, in taking out

letters of administration on the estate of a party. And yet

the deposition was allowed to be read at the hearing.

But it is argued, that the suit, as originally brought, in

which Smith was a party, has abated, and that, as against

his personal representatives, the complainant's deposition is

excluded by that part of the proviso in the act of 1859,

which prevents a party being sworn in any case when the

opposite party is prohibited by any legal disability from

being sworn as a witness, or either of the parties in a cause

sue or are sued in a representative capacity.

The abatement of a suit in equity by the death of a party,

and its revival against his personal representatives by a bill

of revival, or by proceedings under the fifth section of the

act relating to the abatement of suits, does not make it a

new suit. It is still the same suit, in which both parties are

entitled to the benefit of all former proceedings. No answer

is required, if the bill has already been answered, unless a

discovery of assets is desired; the depositions of witnesses,

if any have been taken, may be used ; and if the cause has

proceeded to final decree, it will remain in force against the

new party. All that is opened for litigation is, whether the

new party brought before the court has the representative

character imputed to him. Story's Eq. PL, § 354, 374, 376,

377, 379 ; Adams' Eq. 407 ; Mitford's Eq. PL 72, 73 ; Clare

v. Wordell, 2 Vern. 548 ; Minshull v. Ld. Mohun, 2 Vern. 672;

Boss v. Hatfield, 1 Green's C. R. 363 ; Peer v. Cookerow, 1

McCarter, 361 ; Benson v. Wolverton, 1 C. E. Green 110.

In Drury v. Drury, Goss v. Tracey, Haws v. Hand, and

Andrews v. Beauchamp, cited above, the witnesses whose

depositions were read at the hearing, had become parties,

and as such were, at common law, as completely disqualified

to be witnesses as is a party now who falls within the pro-

viso in the act of 1859. That act does not alter the practice

of courts of equity, and the deposition of the complainant

was competent to be read at the hearing of the cause. If

not admissible under the act of 1859, it would nevertheless

Vol. iv. 2 e
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be competent to disprove so much of the defendants' answer

as was responsive to the allegations in the bill, under the

second section of the act of April 5th, 1855, which is not

repealed by the act of 1859. Lanning v. Lanning's adm'r,

2 C. E. Green 228. I concur with a majority of the court,

in holding that the deposition of the complainant was com-

petent to be read at the hearing.

A question of much greater moment arises, whether the case,

as made by the complainant, will entitle him to relief in a court

of equity. The case set out in the bill, comes directly within

Combs v. Little, 3 Green's C. M. 310 ; but the case made by the

complainant's evidence, presents considerations which are en-

tirely outside of that case. Thejudgments to Smith, Warwick,

and Norris, to secure them for their endorsements, are stated

in the bill to have been confessed because of the complainant

being embarrassed for the want of ready money to answer

the purposes of his business, and to meet his obligations and

debts then due or coming due, and there being a prospect of

a failure in the peach crop for that season, whereby he would

be deprived of the income and profit which he had expected

therefrom. At the time of the confession of these judgments,

the complainant was the owner of real and personal property

in the counties of Mercer, Monmouth, Middlesex, Hunter-

don, and Somerset, worth, at his own valuation, the sum of

$40,000, which was encumbered by mortgages to the amount

of about $20,000. Besides these encumbrances, and the

indebtedness included in these judgments, the complainant

was indebted to other persons in a sum which the complain-

ant himself says would exceed $3000, and for the payment

of which no provision was made. The sale of the personal

property was made on the 27th of January, 1862, and all of

it, except a lot of corn sold to one R. M. Job, for $110, was

purchased by the defendants, and by Norris, and Alfred

Perrine, who cried the sale ; and that portion of it which was

struck oif to Norris and Perrine, was transferred by them to

the defendants. This personal property, the complainant

charges in his bill, was worth $5000. At the sale, it brought
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$2139.36, which the complainant, in his evidence, says, was

about one half of its value. The real estate of the com-

plainant, consisting of ten different parcels, was all situate in

the counfy of Mercer, except one lot in the county of Middle-

sex, and a farm, which was partly in the county of Mercer

and partly in the county of Monmouth.

The real estate in the county of Mercer, was sold on the

31st of March, 1862; that in Monmouth, on the 3d of Sep-

tember, 1862; and that in Middlesex, in May, 1862; and

the whole of it was purchased by the defendants, except the

Milford lot, which was sold to a third person for (including

the mortgage on it) $606.

The real estate purchased by the defendants at the sales,

was bought in by them for $1886 ; the valuation put upon it

by the Chancellor, from a comparison of the evidence, is

$15,410 above the encumbrances thereon by mortgage. The

peach orchards, except those in Somerset, were sold at

different times during the summer, and were, in the main,

purchased also by the defendants, and at insignificant prices.

They are shown to have been of considerable value, and large

sums of money were realized out of them by the defendants.

But as the value of property of that kind, with a prospect of

a failure of the crop for that season, was uncertain, the pur-

chase of them by the defendants might be overlooked, if the

sales had been fairly conducted.

From the evidence of the complainant and his witnesses,

it is manifest that these sales were conducted by the con-

trivance of the parties so as to put the complainant's property

in the hands of the defendants, at the lowest possible prices.

At the sale of the personal property, the complainant says

that a sign was agreed upon between him and Warwick, by

which Warwick was to be directed by the complainant how

to bid and when to stop bidding, and that Warwick's bidding

was made in obedience to such sign ; and several witnesses

were called by the complainant, who testified that they were

requested by the complainant not to bid at the sale, because

the purchases that were made by the defendants were made
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for his benefit. The several tracts of land in the county of

Mercer, consisting of valuable farms, each encumbered by

different encumbrances, were all sold within one hour of the

opening of the sale.

No statement of the amount of the encumbrances waa

made ; and Smith, at the sale, held in his hand a statement

of the encumbrances, furnished by the complainant, and on

being inquired of by persons who might be bidders as to the

encumbrances, declined to furnish any information.

There were no bids outside of Smith, Warwick, and Nor-

ris, on any of the tracts, except the Milford lot. The com-

plainant, as part of his case, calls several witnesses who

were present at the sale, to prove that an impression existed

at the sale that it was for his benefit. The sheriff by whom
the sale was made, and the sheriff who had the subsequent

executions, both swear that that was their impression.

Sheriff Hutchinson testifies that Marlatt himself told him

that the sale was for his benefit. The complainant was

present at the sale of his personal property, and at all the

sales of his real estate, except that of the Dey farm, in Mon-

mouth, and at the sales of his peach orchards, excepting

those in Middlesex and Hunterdon.

The sale of the Dey farm he did not attend, because, as he

says, " Warwick said I had better stay away and not go to

the sale ; he said he thought he could buy it lower by my
not being there ; he said he thought if I went they might

bid higher at it, or I might say something that would cause

them to bid." In all the efforts that were made to suppress

competition and to prevent open, fair bidding at the sales,

Marlatt, according to his own showing, was an active and

willing participant.

A combination to suppress the usual competition at a

sheriff's sale is illegal, from considerations of public policy.

Jones v. Caswell, 3 Johns. Cas. 29 ; Doolin v. Ward, 6 J. R.

194; Hawley v. Cramer, 4 Cow. 718. So, any arrangement

to hinder or delay creditors is a violation of law. Courts

of equity will refuse to perform specifically, an illegal agree-
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ment, and will give no kind of relief on the footing of an

illegal transaction. Batten on Specific Performance 232. If

a debtor will collude with some of his friends in fraud of his

creditors, and the friend break trust with him, this court

will not punish the breach. Fraus non est fallere fallentem.

Cary's Reports 18 ; Manny v. Phillips, 1 Paige 472 ; Bald-

win v. Campfield, 4 Halst. C. R. 899, per Williamson, C.

When the agreement appears to have been made to defraud a

creditor of the plaintiff, or an intervening purchaser at a

sheriff's sale under a judgment and execution against him, a

specific performance will not be decreed. St. John v. Bene-

dict, 6 Johns. C. R. 111. So, a court of equity will not

relieve a party who has made a voluntary conveyance of his

property when threatened with a criminal prosecution. Tan-

turn v. Miller, 3 Stocht. 551. In Servis v. Nelson, 1 McCarter

94, an instrument made between a grantor and grantee, cer-

tifying that the grantor deeded to grantee his farm to keep

his creditors off until such time as he could sell his farm

without a sacrifice, and that the proceeds of such sale should

go to pay his creditors, was declared to be an arrangement

to hinder and delay creditors, for the benefit of the grantor,

which was void at law, and which a court of equity would

not sustain. In Baldwin v. Campfield, 4 Halst. C. R. 891,

S. C, Ibid. 600, this court gave full effect to the principle,

that relief will be denied to a complainant whose claim for

relief is connected with an arrangement to protect his prop-

erty from his creditors. The principle is general, that a

party to a fraudulent agreement cannot maintain a suit

founded upon the neglect of his adversary to carry such

agreement into effect. Crosier v. Acer, 7 Paige 137.

The evidence that the agreement which the complainant

asks to have specifically performed is illegal, because of its

being in fraud of his creditors, is abundantly furnished by

his own testimony. In June, 1861, he conveyed the house

and lot, in Hightstown, where his family was living, to his

son, for a consideration expressed in the deed of $2000, subject

to his wife's inchoate right of dower. In the bill he says
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that he made this conveyance t<> his son, because of an in-

debtedness to him, and from a desire to make an advance-

ment to him. The property, he says, was worth $4000.

The son paid him no money ; he was security for his father

for $700, to secure which the son, immediately after the con-

veyance, executed a mortgage on the premises ; that was the

only pecuniary consideration that passed between them.

In the succeeding month of July, the first of these judgments

was confessed. The second was confessed on the 20th of

January, 1862. It may be conceded that the confession of

these judgments was, at the time, a fair and honest transac-

tion, having for its object simply the securing of confidential

creditors. In that respect the transaction may be unobjec-

tionable. But the subsequent use of these judgments was

such as to be fraudulent as to creditors. When the judgments

were confessed, an immediate sale was not contemplated. The

complainant's allegation is, that the understanding then was

that the defendants were not to sell, and that they were to

keep others off from selling by paying up the interest ; and

if other creditors pushed, and a sale was forced, that they were

not to permit the property to be sacrificed, but to purchase

it and hold it until they realized their money out of it, and

then re-convey it to the complainant. This is the agreement

sought to be specifically performed. Subsequently a sale

was deemed advisable. The complainant, in his evidence,

says :
" There was nothing said about sheriff's sale, or selling

anything at public sale, at that time. In three or four

months after that, Mr. Smith came to me and said he had

been taking counsel ; he said he thought it was best to sell

the personal property ; to have it advertised and sold by the

sheriff, in order to keep off small judgments, if there should

be any." The personal property was then sold. The sale

was conducted with a secret sign arranged between the com-

plainant and Warwick, and hurried through in such a

manner as to occasion remonstrance from persons present.

The complainant himself personally solicited persons not to

bid, and the defendants became the purchasers of nearly all
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the property, at about one half its value. Satisfied with this

result, the real estate, which constituted the great bulk of

the complainant's property, remained to be disposed of. The

arrangements for the sale of that, are thus stated in the com-

plainant's own words :
" Before this sale of the real estate

came on, Mr. Smith and Mr. Warwick both told me that

they were going to have it sold, and that they would buy it

in for me as low as they could. The morning of the sale,

just before the sale opened, I was going clown, and Mr. War-

wick was coming up. I met him some where between Mr.

Smith's house and the tavern in Hightstown. Mr. Warwick

turned round and walked back with me towards the tavern

and told me Mr. Smith wanted to see me ; he told me going

down, that Mr. Smith thought it better to have some little

evidence for fear there might be some trouble afterwards

with my other creditors ; Mr. Warwick said he had Mr.

Lewis G. Messier, to go into a room with us or by our-

selves. I went down and Mr. Smith, Mr. Warwick, Messier

and myself went into a room by ourselves ; Mr. Warwick

pushed the door to as we went in, and then they named Mr.

Smith and Mr. Warwick, said they were going to buy the

property for themselves to-day, what they bought; I sup-

posed it agreed with their former promises ; I said, very well

;

then we went out and went over to the sale. As we were

going across the road Mr. Warwick says to me, you keep

your mouth shut and say nothing, nor give any information

to any one what is on the property, for we are going to buy

this property in very low, if we can." " I supposed every

thing was all right, and I should have asked for an adjourn-

ment if I had thought it was reality."

Marlatt did keep his mouth shut, and the sale proceeded

without any statement of the encumbrances being made.

Inquiries were made at the sale as to the encumbrances, and

no information on that subject was given. David B. Dey
testifies that he went to the sale with the intention of buying

the home farm ; that he inquired of the sheriff and of Smith,

as to the encumbrances on it, and could get no satisfaction,
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the sheriff not knowing the amount of encumbrances, and

Smith, although he knew, declining to give any information

on the subject. He also made inquiry of the complainant's

son, and he likewise made no reply. Mr. Dey says he had

made up his mind to give $100 an acre for that farm, which

would have amounted to $9400, or $2700 above encumbrances.

Because of his inability to obtain any information as to en-

cumbrances, Dey did not bid, and it was sold to Smith for

$125.

That these devices to put the complainant's property

beyond the reach of his other creditors, and within his own

control or that of his friends, were the suggestions of the

defendants, will not avail the complainant. He assented to

them, and voluntarily aided in all the means that were em-

ployed to carry that purpose into effect.

In relation to the sale of the personal property, he says :

" I did not tell the sheriff that I expected Warwick to buy

at the sale. I said as little as I could say, for fear it might

lead to suspicion. I said to Alfred Perrine, who was present

that day, that Mr. Warwick was going to buy for me ; he,

Mr. Perrine, seemed to understand the business we were

going at." He concocted with Warwick the secret sign by

which Warwick's bidding was conducted. He staid away

from the sale of the Dey farm, because his presence there

might cause other persons to bid. According to his own

statement, he was present at an interview got up for the

purpose of inveigling an innocent third person into the belief

that the sale was to be bona fide, in order that he might be

used as a witness to sustain it, if it was attacked by his other

creditors ; and he assented to what was then said for that

purpose, because he believed it was a sham. He consented

to, and acquiesced in the suppression of information as to the

encumbrances on his real estate, that the defendants might

buy it in low. He personally solicited persons not to bid at

the sales, because the purchases were really for his benefit.

A number of witnesses, called by himself, testify to such

solicitations made by him at the sale of the personal prop-
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erty ; and the impression that so generally prevailed at the

sale of the real estate, that the sale was for the complainant's

benefit, was mainly caused by his own conduct, and by his

efforts to aid the defendants in obtaining his property at low

prices.

Giving the evidence its proper effect, it shows that there

was an arrangement between the parties that the property

should be purchased by the defendants for the complainant's

benefit. It also proves that that arrangement was intended

for the purpose of putting the complainant's property beyond

the immediate reach of his other creditors, and that the com-

plainant agreed to that arrangement, with full knowledge of

its purpose. It also proves that the sales were fraudulently

conducted to effectuate that purpose, and that the complain-

ant aided in the fraudulent means that were employed in

carrying it into effect. The transaction was illegal. Both

parties are involved in that illegality. In such cases,
" potior

est conditio dejendentis"

If credit is given to the complainant and his witnesses, the

evidence of actual fraud, meditated between the parties, is

irresistible. It constitutes, in fact, the main reliance of the

complainant to overcome the effect of the denial in the de-

fendants' answer of the making of any agreement for the

purchasing of the property for his benefit. If that evidence

was out of the case, in accordance with the well settled rules

of equity practice he should be denied relief, because the

effect of the unqualified denial in the defendants' answer is

not otherwise overcome.

But it is not necessary that there should be any actual

fraud or moral turpitude in the transaction to bring it within

the statute concerning fraudulent conveyances. Assuming

that the purpose of the complainant was to dispose of his

property in such a way that eventually it might be applied

most beneficially for his creditors in payment of his debts, if

the effect of the arrangement was in fact to hinder his credit-

ors, and place the property beyond the reach of any of his

creditors, it was in contravention of the statute, and illegal.



454 COURT OF ERRORS AND APPEALS.

Marlatt v. Warwick and Smith.

It was so held in the Supreme Court, in Owen v. Arvis,

2 Dutcher 23, and in the Court of Chancery, in Servis v.

Nelson, 1 McCarter 94. Those cases are in accordance with

the uniform course of decision ; and I am not aware of any

case in which the principles upon which they depend have

been questioned. That such was the purpose of the arrange-

ment, the complainant admits. The equity upon which he asks

to have the agreement specifically performed, is that he may

now have the property back in order to pay his creditors.

He can make no claim to relief under pretence of the equities

of his creditors. The courts are still open for their relief, to

set aside the transaction for their benefit. So far as he is

concerned, the conveyance is valid. Sound policy requires a

rigid adherence to the rule of law, that a conveyance, fraudu-

lent as to creditors, is good as between the parties.

Nor should the courts be induced to refuse to give full

effect to these well settled principles of law, because of any

supposed injustice in permitting a party to retain the benefit

of an illegal transaction to the prejudice of his confederate.

In Baldwin v. Campfield, Chancellor Williamson says :
"We

must not be misled by any supposed hardships of the case.

The conduct of the son-in-law (the defendant) in this trans-

action, may justly excite our indignation. Our sympathies

are naturally with the old man whom he may have deceived

and wronged, and yet we may not violate a single principle

upon which law and equity are administered, to punish the

one or vindicate the other." In Den v. Shotwell, 3 Zab. 474,

Chief Justice Green says :
" In dealing with illegal contracts,

courts do not and cannot look to the interests of those who

are parties to the illegal transaction. The law regards the

welfare of society as paramount, and in enforcing the law,

courts cannot impair its efficiency or cripple its operation by

considerations affecting the interests of those who are parti-

cipes criminis. Solus populi suprema lex." In the same case

in this court, 4 Zab. 791, Justice Ogden, in delivering the

opinion of the court, says :
" Courts will not aid a person,

whose cause of action, either upon his own showing, or other-
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wise, appears to arise ex turpi causa, or from the transgres-

sion of positive law. They do not adopt this policy for the

purpose of protecting a defendant, but from a determination

not to assist such a plaintiff." " It is not for the defendant's

sake," says Lord Mansfield, "that the objection is ever

allowed, but it is founded on general principles of policy,

which the defendant has the advantage of, contrary to the

real justice between him and the plaintiff, by accident, if I

may say so." Holman v. Johnson, 1 Cowp. 343. The objec-

tion is rather that of the public, speaking through the courts,

than of the defendant as a party to the contracts. The law

disallows all proceedings in respect of illegal contracts, not

from any consideration of the relative position and rights of

the parties, but upon grounds of public policy. Fry on Spe-

cific Performance 309.

" The old cases," says Mr. Justice Story, " often gave relief

both at law and in equity, where the party would otherwise

derive an advantage from his iniquity. But the modern doc-

trine has adopted a more severely just, and probably politic

and moral rule, which is to leave the parties where it finds

them, giving no relief and no countenance to claims of this

sort." 1 Story's Eq. Jur., § 298, note 2.

It was said by the counsel of the complainant, that this

objection not having been set up in the answer, cannot now
be taken. The nature of the transaction did not appear on

the face of the bill, and the defendants in their answer denied

entirely the making of any agreement with the complainant

for the redemption of the property by him. But it is not

necessary that the objection should have been taken in the

answer, to enable the court, as the representative of the

public, to refuse to grant relief upon an illegal agreement.

So strict are the courts in adhering to the principle of not

aiding in the enforcement of an illegal agreement, that if

the agreement as stated in the pleading does not appear to

be illegal, but circumstances come out in the evidence that

show that it is in fact tainted with illegality, the court will,

on its ownlnotion, direct an inquiry into the matter. Par-
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hen v. Whitby, 1 Turn. & Russ. 366 ; Evans v. Richardson,

3 Mer. 469.

It is just to the defendants to say, that in their answer they

deny that they made any agreement with the complainant in

relation to the purchase of the property for his benefit. This

denial is sustained by the evidence of Warwick and of Norris,

who was a party to one of these judgments. The Chancellor

in his opinion declares himself unwilling to believe that the

answer is untrue. It is not necessary to collate the evidence

bearing on that point, or to express any opinion as to which

side the weight of the evidence is on. I prefer to place my
conclusion on the ground that the transaction through which

the complainant seeks to obtain relief, is, on his own showing,

such as not to entitle him. to the relief he asks. It may be

added, however, that the bill is not filed to set aside the sales

for fraud or mistake, but for the specific performance of an

agreement charged to have been made between the parties, for

the reconveyance of the property to the complainant, after the

claims of the defendants were satisfied. There is no allega-

tion in the bill that the sales were procured by fraud, or of

any mistake on the part of the complainant, nor is there any

prayer for relief on such grounds. On the contrary, the com-

plainant bases his right to relief solely on the alleged agree-

ment for redemption, and the defendants' answer is directed

to that single point. No other issue is made by the pleadings.

If the complainant has failed to establish the agreement he

relies on, he should for that reason have failed in his suit.

The decree was affirmed by the following vote

:

For affirmance^Clement, Fort, Kennedy, Vail,

"Wales, Woodhull. 6.

For reversal—Dalrimple, Depue, Elmer, Vreden-
burgh. 4.
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Metler and wife, appellants, vs. Metler's Adminis-

trators, respondents.*

1. An action at law brought by the payees against the personal repre-

sentatives of the maker of a negotiable note, valid upon its face, given

without consideration, upon an agreement that it should be given up to

the maker upon a contingency which has happened, will be perpetually

enjoined, and the note ordered to be delivered up. Such relief would be

given without the express agreement to deliver up the note.

2. A demurrer to a bill for discovery and relief cannot be sustained, il

the complainant is entitled to the relief, though not to the discovery.

3. The husband being rightly joined, it is no objection to a bill for dis-

covery of matters in which the wife only is interested, that the defendants

are husband and wife.

4. Handlong v. Barnes, 1 Vroom 69, and Bird v. Davis, 1 McCarter 477,

approved.

5. A husband about to leave this state, and who had separated from and

refused to support his wife, gave his note, upon the agreement that it should

be re-delivered to him if he returned alive. Held—that such agreement

was not contrary to public policy, though made with intent to deprive his

wife of all interest in his estate in case he died before his return.

6. The weight of authority is, that in bills for discovery it is not neces-

sary to allege that the facts, a discovery of which is sought, are within the

exclusive knowledge of the defendant.

The opinion of the Chancellor is reported in 3 C. E. Green

272.

Mr. Shipman, for appellants.

Mr. Dumont and Mr. Ransom, for respondents.

The opinion of the court was delivered by

Dalrimple, J.

The bill in this case, is for discovery in aid of a defence tc

an action at law, and for relief. The relief sought is a per-

petual injunction, restraining the defendants from prosecuting

the suit at law, and for a decree that the note upon which

* Cited in Shotwell's Adm'x v. StrvMe, 6 C. E. Or. 35.
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the action at law is founded, be delivered up to the com-

plainants. The defendants have filed a general demurrer,

and assign as special cause of demurrer, that the defendants,

being husband and wife, cannot be compelled to make dis-

covery of facts which may be used against each other.

The allegations of the bill, so far as now necessary to be

stated, are, that the complainants are administrators of one

Charles W. Metier, deceased, late of the county of Warren,

in this state ; that the deceased was married to Charity A.

Metier in the year 1862; that he ill treated and neglected

his wife and his child, the issue of the marriage, and re-

fused to provide for and support his wife, and separated

from her and took away with him the child ; that in March,

1865, when about leaving the state, he made the note in

question and delivered it to his mother, Delilah Metier,

without consideration, and on the agreement that it should

be re delivered to him if he returned alive; that he did live

to return, and met an unexpected death shortly afterwards
;

that at the time of his death the note remained in the

hands of his mother, who, for some time then past, had been

living separate and apart from her husband, Orison Metier

;

and that Delilah Metier afterwards, without the knowledge

or consent of her husband, commenced an action at law, in

the name of herself and husband, against the complainants,

the administrators of her son, to recover the amount of said

note.

It is objected in the first place, that the complainants are

not entitled to the relief sought, because they have a com-

plete defence at law. It is true that the note, having been

given without consideration, cannot be recovered upon at

law. So far forth as the suit now pending on the note is

concerned, the defendants have a defence without the aid of

this court. But the note was given on the understanding

that in case the deceased returned to this state alive it should

be given up. He did return alive. The defendants, in this

suit, now refuse to fulfill the agreement on which they be-

came possessed of the note, but on the contrary are, in

violation of good faith and fair dealing, endeavoring, by
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means of the suit at law, to recover of the personal repre-

sentatives of the deceased, the amount of the note to which

they are neither in law nor equity entitled. Besides, the

defendants could, though defeated in the action at law now
pending, put the note which is negotiable, in circulation, and

compel the complainants to defend themselves against it as

best they might. They could also, if they saw fit, discontinue

the present suit, and at some time hereafter, when it might

be impracticable to establish the facts which render the note

invalid, or perhaps in a foreign jurisdiction, bring another

action against the heirs or personal representatives of the

deceased.

We have, then, the following facts : A negotiable note,

valid upon its face, given without consideration upon an

agreement that it shall be given up to the maker upon a

contingency which has happened, and an action at law

brought upon such note by the payees, against the personal

representatives of the' maker. It seems to me apparent upon

the statement of these facts, that the only jurisdiction com-

petent to afford full and adequate relief, is a court of equity.

The maker or his personal representatives sued upon such

note, are entitled not only to a decree perpetually enjoining

the plaintiffs at law from proceeding in their action, but

further, that the note be delivered up. The complainants

would be entitled to such a decree if there were no express

agreement that the note should be delivered up on the return

of the deceased to this state, alive. Such is the weight of

authority, as I think clearly appears by the cases cited by

the Chancellor in his opinion in this case. It is not now

necessary to repeat those citations. The agreement to deliver

up the note, strengthens the complainants' equity.

It being settled that the complainants are entitled to re-

lief, the demurrer must be overruled, even though the dis-

covery be denied. A demurrer to a bill for discovery and

relief cannot be sustained, if the complainant is entitled to

the relief, though not to the discovery. If the complainant

shows himself in any wise entitled to the aid of the court, a

demurrer to the whole bill is obviously improper. A defend-
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ant may plead, demur, and answer, to different parts of the

same bill.

But I think the complainants in this case are entitled to

discovery, as well as relief. The only objection urged against

the discovery is, that the defendants are husband and wife.

It is insisted, that the wife cannot be compelled to make
discovery against the husband, nor the husband against the

wife. The question here, is not whether the answer of the

wife can be used as evidence against the husband, or the an-

swer of the husband against the wife. The bill is properly

filed against husband and wife, and, by well settled equity

practice, they are obliged to answer. If they answer jointly,

it may be that the answer will stand as that of the husband

alone. If they sever and answer separately, it may be that

the answer of the one cannot be used against the other.

1 Smith's Chan. Prac. 253.

These are, however, not the questions now to be settled.

It is sufficient to say that the defendants are properly

brought into court, and are bound, according to the practice

of the court, to answer the bill filed against them. It will be

perceived that this result is reached without calling in the aid

of the act of March 18th, 1859. Nix. Dig. 1044, § 34.* The
principle adjudicated in the case of Handlong v. Barnes, 1

Vroom 69, afterwards re-affirmed in the case of Bird v. Davis,

1 Mc Carter 477, in the Court of Chancery, are left unques-

tioned, and it may not be improper to add, are by this court

deemed sound.

It is also urged, that the agreement upon which the note is

given is contrary to public policy, and therefore void, in that

the object was to defraud the wife of her right to alimony

and separate maintenance, and that the complainants, who
are merely the representatives of the deceased, cannot set

up his illegal contract as a ground of equity. If the transac-

tion out of which the note grew was fraudulent or contrary

to sound public policy, a court of equity will leave the parties

where it finds them, and afford aid to neither. But this ob-

jection does not properly belong to the defendants. It is

* Rev., p. 378, sees. 3, 5.
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one which may be taken by this court for the benefit of the

public, rather than by defendants who are equally guilty

with the other party. It is well settled, however, that the

court cannot disregard the objection, though brought to its

notice by one who acknowledges himself a fraud-doer, and

in whose mouth, in the words of Lord Mansfield, the objection

at all times sounds very ill. Fry on Spec. Perf., § 309.

The complainants here, occupy no better position than the

deceased would, were he the complainant. They represent

him and succeed only to his rights. The allegations of the

bill, fairly considered, I think show only that the agreement

was, that the note should be used in case the deceased did

not return to this state, alive. He endeavored in this mode

to make a testamentary disposition of his property. He
may, actuated by bad motives, have attempted, by means of

the note, to deprive his wife and child of all interest in his

estate, in case of his death before his return to this state. If

this be so, there was not in the transaction, any legal fraud.

The law gave him the right to dispose of his property to

such persons as he saw fit to make the objects of his bounty.

He desired to cut off his wife and child ; he failed to accom-

plish his object, because the means used were in law, ineffec-

tual. A will, made with the same intent, would have been

clearly legal. If it had appeared that the husband made the

note after he had separated from his wife, and refused to

support her, with intent to prevent her obtaining alimony

and separate support, the question presented would have been

different, and its decision, perhaps, controlled by different

considerations.

Another ground of demurrer insisted on is, that there is

no allegation in the bill that the facts, a discovery of which

is sought, are within the exclusive knowledge of the defend-

ants. It is a sufficient answer to this objection to say,

that this is not a bill for discovery merely. As a general

rule, when a complainant is entitled to relief, he is also

entitled to a discovery of the facts upon which his right to

relief is based. This principle is too familiar to need the

Vol. iv. 2 f
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citation of authorities in its support. Besides, I am not pre-

pared to admit that the rule in cases of bills for discovery,

is as claimed by the counsel of defendants. The decided

weight of authority is the other way.

The decree of the Chancellor must be in all things affirmed,

with costs.

The decree was affirmed by the following vote

:

For affirmance—Beasley, C. J., Bedle, Dalrimple,

Depue, Elmer, Ford, Ogden, Vail, Vredenburgh,
Wales, Woodhull. 11.

For reversal—Kennedy.

MARCH TERM, 1868.

Bentley, appellant, and Whittemore and others,

respondents.*

1. A voluntary assignment made by a non-resident debtor, which is

valid by the law of the place wbere made, cannot be impeached in this

state with regard to property situated here, in behalf of non-resident cred-

itors, on the ground that such assignment is incompatible with the statute

of this state.

2. This rule obtains as well with respect to realty as to chattels situate

in this jurisdiction, provided the form of the assignment is such as is re-

quired by our land regulations.

3. A debtor residing in New York made an assignment, with preferences,

for the benefit of his creditors, such disposition being legal in that state.

As auxiliary to such assignment, he also executed in due form a convey-

ance to his assignees of land in this state. The assignees having sold the

land thus conveyed, it was subsequently levied on under judgment by cer-

tain creditors, all of whom were non-residents of this state. Upon a bill

filed by the purchaser, it was held that the proceedings by such creditors

should be perpetually enjoined.

On the 28th of May, 1857, the respondent, Whittemore,

conveyed and assigned to Messrs. Freeman and Kumbel all

his property, real and personal, in trust for his creditors,

* Cited in Parr v. Brady, 8 Vr. 203.
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subject to certain preferences among them. The deed of

assignment, among the other property embraced in it, de-

scribed particularly a lot of land in the city of Paterson, and

conveyed the same in due form to the assignees in fee.

After having been formally acknowledged, this deed was, on

the 1st of June, 1857, recorded in the clerk's office of the

county of Passaic. At the date of the assignment, the

parties, assignor and assignees, were residents of the state of

New York, and it was admitted to be valid by the laws of

that state. Two years before the assignment, Whittemore

had given a mortgage for $2000 on this Paterson lot, to one

Mary Morrell, and twenty days before the assignment, he

had given another mortgage on the same lot to the respond-

ent, Kumbel, for $8000 ; both of which mortgages were sub-

sisting encumbrances at the date of the assignment.

On the 12th of January, 1858, Messrs. Freeman and

Kumbel sold and conveyed the lot in Paterson to the ap-

pellant, Bentley, for the sum of §8000, of which $6000 was

paid in cash, and the balance liquidated by the assumption of

the Morrell mortgage. At the time of this sale the Kum-
bel mortgage was canceled. The appellant, Bentley, after-

wards paid off the Morrell mortgage and had it canceled on

the record, on the 27th of May, 1863. He also, at a large

expense, repaired and fitted up the mill on this lot, and car-

ried on his business in it.

The respondents, Hempstead, Anable, Howard, and Walker,

were, severally, creditors of Whittemore, and at different

times between the '8th of June and the 30th of Septem-

ber, in the year 1863, each recovered a judgment against

him in the Supreme Court of this state, and by force thereof

caused the lot sold to Bentley to be seized and advertised

for sale. Bentley filed his bill in the Court of Chancery to

restrain these proceedings, and to have his title protected,

or, at all events, to have the mortgages declared to be valid

liens, on the ground that the same had been cauceled by

mistake. Kumbel likewise filed a cross bill, praying that

his mortgage for $8000 might be revived, for the reason that
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he had canceled the same from misapprehending his title

under the assignment.

The decree in chancery held the conveyance to the as-

signees invalid against the judgment creditors, and refused

to permit the mortgages to be revived. This was the decree

appealed from.

It further appeared that the judgment creditors, Hemp-
stead and Anable, were residents of New York, Walker of

Rhode Island, and Howard of New Hampshire, and that

they were such at the date of the assignment.

The opinion of the Chancellor is reported in 3 C. E. Green

370.

Mr. S. Tattle and Mr. Bradley, for appellant.

Mr. J. W. Taylor and Mr. C. Parker, for respondents.

The opinion of the court was delivered by

The Chief Justice.

The decree entered in the court below, can be sustained

only on the ground that the assignment made by Whittemore,

for the benefit of his creditors, to Freeman and Kumbel is

void with respect to the property of the debtor, situate in

this state. This assignment was executed in New York,

and was valid by the laws of that state ; but as it did not

provide for an equitable distribution of the property among

the creditors, but created preferences, it is insisted that it

stands opposed, in this respect, to the statutory policy of our

own state. That such an assignment could not prevail

against a legal lien subsequently acquired by a creditor, a'

resident of this state, upon property situated, at the time of

the assignment, in this state, was the doctrine which was

settled, upon mature consideration, in the case of Varnum

v. Camp, 1 Green's B. 326. But the decree now before this

court, has extended the boundaries of the legal principle thus

established, and has applied it so as to invalidate, in favor of
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citizens of other states, the assignment now in controversy.

Two of the judgment creditors in this case are and were

residents of New York, the state under the laws of which

the assignment in question was made. The other two were

non-residents of this state, the one residing in Rhode Island,

the other in New Hampshire.

With regard, then, in the first place, to the legal position

in this affatr, of the two creditors resident in New York.

In the case of Moore v. Bonnell, 2 Vroom 90, it was held

that an assignment for the benefit of creditors, which had

been made in New York and in conformity to the laws of

that commonwealth, could not be impeached in our courts

by a citizen of that state, on the ground of its incompatibility

with our laws. I am not aware that this decision stands in

opposition to any authority. As far as my research extends,

it is sustained by every adjudication which has been made

upon the subject. In Burbot v. Taylor, reported in 16 Pick

335, it was decided—this, too, being the only point presented

by the case—that an assignment of personal property by an

insolvent debtor in New York, which was valid by the laws

of that state, was valid against a subsequent attachment, by

a citizen of New York, of property in Massachusetts be-

lono-ino- to the debtor, although such assignment was invalid

under the laws of Massachusetts. This result was reached

by that enlightened tribunal after a careful consideration of

the question, and is maintained in an opinion, prepared

evidently with care, by Chief Justice Shaw. The same

question being raised in Sanderson v. Bradford, 10 iSew

Hamp. 265, the court said : " The creditors in this case are

citizens of a foreign government, and have no particular

claim to the benefit of our laws, if there is any conflict

between them and the laws of Massachusetts.

No reason suggests itself why they should stand in any better

situation than the creditors of Bradford, who are citizens of

Massachusetts." Other judicial recognitions of this doctrine

may be found by a reference to Burrill on Assignments,

p. 370.
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In the case of Moore v. Bonnell, it was suggested, as one

of the difficulties inherent in the theory of permitting a

creditor resident at the place of assignment to put it in ques-

tion out of that jurisdiction, that any acquisition by him of

the property of the debtor embraced in the assignment,

although situated in a foreign jurisdiction, would be a legal

injury to the assignee, remediable by action in the courts of the

domicil of such debtor. In point of fact, I now discover that

this principle has been put in practice, and in such a mode

as seems to me clearly to demonstrate the impolicy and in-

justice of permitting in this case, the creditors resident in

New York, to repudiate this assignment which is unob-

jectionable by the laws of their own domicil. The circum-

stances of the case to which I refer, were these: A debtor,

residing in the state of New York, executed an assignment

for the benefit of his creditors, of personal property, whose

situs was then in the state of Illinois. This instrument was

made and delivered in the state of New York, and, after its

execution and delivery, certain of the creditors, who were

residents of New York, obtained an attachment and levied

it on the property in Illinois, which they subsequently

caused to be sold under a judgment obtained by force of this

proceeding. In this state of the facts, it was decided by the

courts of New York, that such creditors were liable to the

assignee in trover in a suit in that state, although the assign-

ment was void by the laws of Illinois. Van Bushirh v.

Warren, 34 Barb. 457 ; S. G, 13 Abbott's Pr. R. 145.

It will be observed, therefore, that so far as the decree in

the present case relates to the claims of the two judgment

creditors resident in New York, it would, if sustained, have

this effect : Such creditors would be enabled to raise from

the lot conveyed to the appellant, the amount of their debts

;

but that, as in their own state such act would be regarded to

be wrongful as respects Freeman and Kumbel the assignees,

they would be compelled to pay in under the assignment, the

money thus obtained. Without disputing the authority of

the decision just quoted, it would appear impossible to avoid
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this inequitable consequence ; but by adhering to the rule

adopted in Moore v. Bonnell, the justice of the case is per-

fectly preserved, for I cannot think it in any degree a hard-

ship to forbid a citizen from calling in question the validity

of the laws of his own state, even though he does so in a

foreign jurisdiction.

Nor am I able to concur in the view that there can be

any discrimination in the application of this principle, be-

tween real and personal estate. If the assignment, as to

form and the parties to it, be adequate to pass the title to real

property according to the laws of the rei sitce, it can be

avoided only on the ground that such assignment is in dis-

cordance with the policy of the laws of such state. No doubt

is intended to be hinted as to the settled existence of the

rule, that the validity of every disposition of real estate must

depend upon the law of the country in which that estate is

situated. The authorities referred to by the Chancellor in

his opinion in this case, make it conspicuously manifest that

this principle has passed into a maxim of universal recogni-

tion. I do not question this rule, therefore, but I am con-

strained to question the application which has been made of

it to the facts now in hand. It is admitted that the title to

the premises in question cannot pass unless such title has

been conveyed, in every particular, whether with respect to

forms, persons, or objects, in entire subjection to the laws of

this state ; but the conviction which compels me to dissent

from the view already taken is, that such conformity, in the

most complete degree, does actually exist. Is this not so?

With regard to mere mode, no question can be made on this

head. The deed in question has been regularly executed,

acknowledged and recorded, and is in due legal form ; in all

ceremonious parts, therefore, the transaction is a compliance

with our land regulations. What, then, is to render this

title defeasible? I can imagine nothing that can be set up

to invalidate it, except the idea that the distribution of the

assignment, to which this conveyance is ancillary, militates

with the provisions of our statute upon that subject. Now,



468 COURT OF ERRORS AND APPEALS.

Bentley v. Whittemore.

it is certainly not to be denied that if this incompatibility

exist, the conveyance, on the principle just admitted, is com-

pletely inefficacious. But I have satisfied my own mind that

there is no such inharmony as is supposed, between the

statute of this state and the regulations of this deed, as they

are now drawn in question. It is true that this assignment

has created preferences which are forbidden by our laws,

and that, therefore, the deed accompanying it could not be

set up against creditors resident in this state. But this does

not touch the point of inquiry, which is, whether the laws of

this government prohibit preferences between non-resident

creditors, under an assignment legal by the laws of the

debtor's domicil ? Have we any statute inconsistent with

such a disposition of the debtor's property among foreign

creditors ? If we have, this conveyance, as I think, is cer-

tainly void; but if we have none such, then, just as certainly

it must be valid. But that we have no such law is the

precise deduction upon which the decision of Moore v. Bon-

nell, and its train of accordant cases, can alone be rested, for

the hypothesis there was, that we have no local- policy which

a creditor, resident in the place of assignment, can put in

operation to defeat a transfer not repugnant to the law of

such place. It is certain that our statute relating to assign-

ments does not discriminate between personal and real estate

;

the two species of property stand upon the same footing;

the creation of a preference which would vitiate a transfer of

the former, would, undoubtedly, annul a conveyance of the

latter, and I think it equally clear that the converse of this

proposition is also true, and that .any disposition of the

debtor's property, which is admissible with regard to chat-

tels, is likewise admissible with regard to realty. When,

consequently, we decide that preferences among non-residents,

created by a valid foreign assignment, are not inconsistent

with our local policy, and that with regard to such class of

creditors, chattels situated within this state will indefeasibly

vest in the assignee, we remove every pretense, as I must

think, for the conclusion, that under similar conditions, a
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conveyance of lands, for identical purposes, is invalid.

Touching personal property, we determine such preferences

do not conflict with our local regimen j after such a conces-

sion, it seems to me logically impossible to maintain that,

with respect to land, such preferences do conflict with such

regimen. As the enforcement, therefore, of the present

assignment, in its application to the citizens of New York,

does not in any wise contravene any law or policy of this

state, I think it should be completely carried into effect, as

well with regard to realty as with regard to personalty.

In the next place, then, with respect to the claims of the

two other creditors, the one being a resident of Rhode

Island, the other of New Hampshire.

By recurring to general principles, I think it will become

at once apparent that the enforcement of these claims against

the premises in question also, ought not to receive the sane

tion of this court. In Varnum v. Camp, the ground of

decision, invalidating a foreign assignment which created

preferences, was, that we had established in this state a local

policy under which our citizens had a right to be protected.

It was admitted that, as a general rule, a transfer of j^roperty

valid where made, would be effectual everywhere; but it

was also deemed equally clear, that the recognized exception

to the rule was, that it was not to be enforced to the mani-

fest injury of our own citizens. A state cannot be required,

thus it was argued, by any of the obligations of comity, to

give up its own system, and substitute in lieu of it any part

of the social arrangement of a foreign jurisdiction. This

limitation, as well as the rule itself, is firmly established as

a part of the international law. But upon what principle is

it that the citizen of another state can ask us to refuse to

recognize the validity of an assignment made in the state of

New York, and in conformity to her laws? Upon what

plea, consistent with comity, under such circumstances, are

the authorities of this government to repudiate a transaction

valid by the laws of a sister state ? If the question touched
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one of our own citizens, we could vindicate our rejection of

such transaction on the ground of our statute, passed legiti-

mately, for the special regulation of the affairs of such

citizen. But if such rejection relates to the citizen of an-

other state, how is such a line of conduct to be justified?

We might indeed urge, as a sort of excuse, that the law of

New York, regulating assignments, was not similar to the

law of this state, and that we preferred the regulations of our

own law, and therefore would not permit the law of New
York to prevail in our state with respect to the citizens of

Rhode Island or New Hampshire. But I cannot think we

have a right to endeavor to arbitrate, in such a concern,

between the state of New York and the citizens of these other

states. By force of the public code, the affair would seem to

stand thus : A state, by her laws, ordains as valid a certain

mode for the assignment of personal property. She has no

right to insist that such mode shall be effectuated by any

other country, in derogation of the local regulations of such

latter government; but she has a right to have such mode

regarded as effectual in all other respects. I can have no

doubt that the legal tribunals of New York would scrupu-

lously respect an adjudication of this court refusing to give

effect to an assignment of property valid in New York, but

inconsistent with the laws of this state, in a case in which

the rights of one of our own citizens were involved ; but I

can have as little doubt that such decision would not be re-

spected, if it treated such transfer as invalid in favor of the

citizen of another state. The true rule of law and public

policy is this: that a voluntary assignment made abroad,

inconsistent, in substantial respects, with our statute, should

not be put in execution here to the detriment of our citizens,

but that, for all other purposes, if valid by the lex loci, it

should be carried fully into effect. It is highly desirable

that the judicial determinations in the several states should

be in harmony on this important subject, and it would cer-

tainly seem, from present indications, that the rule above
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propounded will be the one most likely to receive general

approbation.

Before closing, it is proper to say that the case of Hutche-

son v. Peshine, 1 G J£ £rem 167, does not, in principle,

enter into the matter now before this court. The assignment

in that case was regarded as an involuntary one, and was

therefore obviously subject to rules very dissimilar from those

controlling the present inquiry.

In my opinion, the decree should be reversed with the

costs in the Court of Chancery ; and such of the respondents

as are judgment creditors, should be perpetually enjoined.

The cross-bill being unnecessary, under the view above taken,

should be dismissed, but without costs.

The foregoing view renders it unnecessary to consider the

other subjects embraced in the argument.

The decree was reversed by the following vote

:

For reversal—Beasley, C. J., Bedle, Clement, Dal-

rimple, Depue, Elmer, Kennedy, Ogden, Vail, Vre-

denburgh, Wales, Woodhull. 12.

Far affirmance—None.

Fetters, appellant, and Humphreys and wife, and others,

respondents.*

1 The distinction between easements which are appaient and continu-

ous and those which are not apparent and continuous, is completely

established by adjudicated cases. The former pass on the severance of the

two tenements, as appurtenant, without the use of the word appurtenances,

but the latter do not pass unless the grantor uses language m the convey-

ance sufficient to create the easement de novo.

*Cited in Stanford v. Lyon, 7 C. E. Gr. 34; Denton v. Ledddl, 8 C. E.

Gr. 67 ;
Stanford v. Lyon, 8 Vr. 428.

Since the decision of this case, Lord KomilW, M. E., in Thompson

v. Waterlow, Law Rep., 6 Eq. 36, held that where the owner of two

adjoining closes, A and B, executed a conveyance of close A, which
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2. A way is a non-apparent and continuous easement. If existent before

the seisin of the two tenements is united in the same person, it is extin-

guished by such unity of seisin ;
and whether it was a pre-existent right

of way, or is a way opened by the owner and used by him for the con-

venient occupation and enjoyment of the premises, it has no legal existence

during the continuance of the unity of seisin, and upon the severance of

the two tenements does not pass, unless it is a way of necessity, or the

operative words of the conveyance are sufficient to grant it de novo.

3. By a devise to the testator's widow of " the house and lot occupied by

me in Market street, in the city of Camden," a way which the testator

opened over other of his lands for the accommodation of a barn he erected

on the lot devised to his widow, does not pass to her, although during the

testator's lifetime it was the only egress from his barn to the street, and

was continuously used by him for that purpose.

4. The words " occupied by me," are merely descriptive of the premises

devised, and are not sufficient to create an easement of a right of way over

other lands of the testator, which was not in existence in legal contempla-

tion during the testator's lifetime.

included several parcels, to a purchaser with these general words

:

"together with all buildings, commons, hedges, ditches, fences, ways,

watercourses, liberties, privileges, advantages, and appurtenances

whatsoever, to the said pieces of land, or any of them appertaining,

or with the same or any of them now or heretofore demised, occupied,

or enjoyed, or reputed or known as part or parcel of them, or any of

them, or appurtenant thereto," a way made and used by the owner

during the unity of possession, for his own convenience for agricul-

tural purposes, across B to A, did not pass. In a subsequent case in

the Exchequer, (Langley v. Hammond, Laio Rep., 3 Exeh. 161,) a lessee

surrendered to his lessor a part of the demised premises, " together

with all ways, &c, therewith now used, occupied, and enjoyed," with

a proviso that the lessor should fence off the premises surrendered

from those still occupied by the lessee. The premises so surrendered

consisted of a strip of ground, forming part of a farm yard, with some

farm buildings on it, and was bounded on one side by land owned

and occupied by the lessor, and on the other side by a hard graveled

roadway, made across that portion of the open farm yard still oc-

cupied by the lessee, from a gateway in the street up to the opposite

fence. There had always been unity of seisin and of occupation of the

whole farm yard, and this roadway had been made and used by former

occupiers of the yard, and by the present lessee, for the convenience

of carting heavy loads to and from the yard and farm buildings.

There was no existing approach to the premises surrendered from the
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The opinion of the Chancellor is reported in 3 C. E. Green,

260.

Mr. T. P. Carpenter, for appellant.

Richard Fetters, by his last will, left all his estate to his

three daughters, subject to the provision made by him for

his widow. The provision in favor of his widow was as fol-

lows :
" I give to my dear wife, Ellen B. Fetters, during her

natural life, the house and lot occupied by me," &c. ; " and

all the furniture in and about my house, and also the sum of

$800 a year, so long as she shall live," &c. The testator left

real estate in the city of Camden to the amount of $100,000

and upwards, besides a large personalty. The dwelling-house

so given, occupied a lot forty feet in front, with an elegant

side-yard, cultivated by the testator during his life at great

expense. On the rear of the lot stood a stable, access to which

was had by an alley opened by the testator, issuing east-

wardly at right angles into Third street. This alley was

used by the testator during his lifetime, as a passage way to

his barn and stable yard.

It was insisted below, and is now urged, that the testator,

under the circumstances of this case, obviously meant to

give to his widow the use of the whole property as occupied

by himself, including the passage way to the barn ; without

which the barn would be useless, unless by the sacrifice of

the elegant garden, so sedulously cultivated by the testator

in his lifetime.

lessor's land, and a road constructed for that purpose would have to

pass through the lessor's pleasure ground. It was held, that no right

to use this roadway as a means of access to the surrendered premises

passed by the instrument of surrender.

In Thompson v. Waterlow, the Master of the Kolls makes a distinc-

tion between previously exisiting ways, which had become extinct by

an unity of seisin, and ways made and used by the owner for his con-

venience, while he was owner of both parcels ; holding that the former

will pass as ways created de novo by the words " heretofore used and en-

joyed therewith," but that the latter will not. This distinction was

adopted and approved of by Kelley, C. B*, in Langley v. Hammond, but

was doubted by Bramhall, B., in the same case.
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No question is made as to the doctrine laid down by the

Chancellor, as to rights of way claimed by implication. It is

not claimed that any such necessity here exists in the sense

in which that word is used in the cases cited by the Chan-

cellor, but that the right of access through this passage way

was given to the widow during her natural life. It is urged

that it belongs to her as incident to the estate given, upon

the obvious intention to give the property as occupied and

used by the testator. This view is not met in the opinion

delivered below. The doctrine is well known and will be

found strongly applied. See Doe. v. Collins, 2 T. B. 498

;

Doe v. Parkin, 2 Taunt, 321 ; Press v. Parker, 2 Bing. 456

;

Holdfast v. Pardoe, 1 W. Bl. 975.

The words " now occupied by me," are, indeed, restrictive,

but they give everything within the terms of the description,

and incident thereto.

The doctrine of intention (entirely outside of that implica-

tion) is more liberally expounded in wills than in deeds. But

even in deeds, easements sometimes pass from words showing

an intention that they should pass. See Washburn on Ease-

ments, p. 33, and cases cited.

The intention, not the necessity, is shown by this, that

otherwise the elegant side yard, created at great expense

and the particular object of the testator's regard, must be

destroyed, or the use of the barn lost.

The right claimed differs from that of a right of way by

implication ; this is personal and during the life of the widow,

not permanent as appurtenant to the property.

The rights of a widow are to be favorably construed, and

in this case they ought particularly to be so, as the provision

made for her out of this large estate is very small.

Mr. J. B. Dayton, for respondents.

The opinion of the court was delivered by

Depue, J.

The right to the use of the alley in question, is claimed in



MARCH TERM, 1868. 475

Fetters v. Humphreys.

the bill as an incident to the premises devised to the ap-

pellant.

The words of the devise are as follows :
" I give to my

dear wife, Ellen B. Fetters, during her natural lifetime, the

house and lot occupied by me, in Market street, in the city

of Camden, together with the lot adjoining the same on the

east.'" The rest, residue, and remainder of his real estate

the testator devised to his three daughters, of whom Eliza'

Humphreys, the respondent, was one.

On a partition of the estate among the daughters, the

premises over which was the way in question, were assigned

to Mrs. Humphreys. The premises devised to the appellant

consisted of two lots adjoining each other, and both fronting

on Market street, with a frontage of twenty feet each. The

front of the westerly lot was entirely occupied by the testator's

dwelling-house. On the easterly lot there were no buildings
;

but on the front of this lot there was an ornamental flower

garden, extending from the house across the whole front.

There was no division fence between the two lots, and the

testator occupied both luts as grounds attached to his dwell-

ing-house. On the rear of the westerly lot the testator

erected a stable, during his lifetime, from which the only

egress was across the easterly lot, and through a lane or alley

running from the southeasterly corner over lands assigned to

Mrs. Humphreys, in the division, to Third street.

The Chancellor, in decreeing against the complainant, went

upon the ground that, during the lifetime of the testator,

there was not any easement of a right of way in legal existence,

over the premises devised to the respondent, because of the

unity of seisin of the two tenements; notwithstanding the

testator continuously used the same for the purpose of passage

to and from the stable on the premises devised to his widow.

The distinction between easements which are apparent

and continuous, and those which are not apparent and con-

tinuous, is completely established by adjudicated cases. The

former pass on the severance of the two tenements, as appur-

tenant, without the use of the word appurtenances, but the
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latter do not pass unless the grantor uses language in the

conveyance sufficient to create the easement de novo. To the

citation of authorities on these points by the Chancellor, in

his opinion, I will only arid a reference to the cases of PoUlen

v. Bastard, 4 Best & S. 263 ; 8, C. on error to Exchequer

Chamber, Eng Law Rep., 1 Q. B. 156; and Seymour v.

Lewis, 2 Beas. 439.

A way comes within the description of a non-apparent

easement. If existent before the seisin of the two tenements

is united in the same person, it is extinguished by such unity

of seisin ; and whether it was a pre existent right of way, or

is a way opened by the owner and used by him, for the con-

venient occupation and enjoyment of the premises, it has no

legal existence during the continuance of the unity of seisin,

and upon the severance of the tenements does not pass unless

it is a way of necessity, or the operative words of the con-

veyance are sufficient to grant it de novo. 11 Vin. Abr. 446 r

449, Extinguishment C. ; Worthington v. Gimson, 2 El. &
El. 616; Pearson v. Spencer, 1 Best & S. 571; Dodd v.

BurcheU, 1 Hurlst. & Colt. 113,118; Stuyvesant v. Woodruff,

1 Zab. 133 ; Grant v. Chase, 17 Mass. 443.

On the argument the insistment was, that the testator in-

tended to allow the appellant the use of this alley as a means

of access to the stable, and that that intention is sufficiently

expressed in the will, taken in connection with the manner

in which the testator used the premises during his lifetime,

to amount to a grant of easement de novo. To sustain this

position, Doe v. Collins, 2 T. R. 498 ; Press v. ParJeer, 2

Bing. 456 ; and Bodenlxam v. Pritchard, 1 B. & C. 350

;

were relied on. In Doe v. Collins, by a devise in the follow-

words, " to Hannah Chments, I give the house I live in,

and garden/' certain stables and a coal pen occupied by the

testator passed -together with the house, though the testator

used them for purposes of trade, as well as for the con-

venience of his house. In Press v. Parker, under a devise

to R. P., " of all my freehold messuage wherein he now lives,"

and to A. P., of " all my freehold messuages now in the oc-

cupation of E.," a coal cellar within the boundary of the
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messuages in the occupation of E, which had always been

used, and was at the time of the making of the will, enjoyed

with the premises in which R. P. lived, passed to R. P. In

Bodenham v. Pritchard, the devise was of " all and singular

my mansion-house in which I now live, called D., in several

parishes of H. and L., in the said county of R., together with

all the buildings and lands thereunto belonging, as now
enjoyed by' me." The testator was the owner in fee of two

estates, the one called D., and the other U. H. ; the mansion-

house was on the former ; and the latter estate, which the

testator had subsequently purchased, came close up to the

mansion-house. A gate was opened from the garden into

one of the U. H. fields, and the testator had removed the

fences, which formerly separated several of the fields belong-

ing to the U. H. estate from those belonging to D. At the

testator's death all the premises so united were in his occupa-

tion. By this devise both estates passed.

In these cases, the question was parcel or no parcel. The
description of the premises devised was otherwise so uncer-

tain, that it was necessary to resort to words of occupancy to

ascertain the subject matter of the devise, as identifying the

premises intended. Other instances of words of occupancy,

as words of description, are to be found in the books. Co.

LittAb.; 14 Vin. Abr. 87, Grant, Q; Doe v. Burt, 1 T. R.

704; Doe v. Hubbard, 15 Q. B. 227. In such cases, the

lands occupied with the house or principal tenement men-

tioned, pass not as appurtenant, but as parcel of the devised

premises, and the words of reference to occupancy, as descrip-

tive of the subject matter of the devise, are only helps to as-

certain the premises intended.

In the devise now in question, the descriptive words, " oc-

cupied by me," may be resorted to to ascertain what pre-

mises were intended. To that extent, the cases above cited,

and similar cases, are applicable to this devise. With the

use of these words, the subject matter of the devise is ascer-

tained to be the two lots fronting on Market street. It is

not pretended that the fee in the alley passed to the appel-

Vol. rv. 2g
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lant as parcel of the premises devised to her. She admits

that the fee in the alley passed by the devise to the respond-

ent and her sister. Her claim is of an easement of a right

of way over the alley, non-existent in legal contemplation

during the lifetime of the testator, and newly created by

the devise to her. The cases cited by the counsel of the

appellant have no applicability to this question.

The words " occupied by me," being merely descriptive of

the subject matter of the devise, are not effective to convey

privileges which would not pass as appurtenances. Language

of an entirely different import would obviously be required

to enlarge the gift, so as to include a grant of a right of way

over other lands of the testator, which had not, in fact, been

previously opened and used. In legal acceptation, a right

of way extinguished by unity of seisin, or which is not a

legal right of way because of such unity of seisin, is as com-

pletely non existent as if it was not in fact an existing way.

That it was used as a way in connection with the premises

devised, has only the effect that the testator by employing

words of express reference to such user, may pass the way

as a newly created easement. In Grymes v. Peacock, 1

Bulstrode 17, a right of common which was formerly used in

the waste of the owner, and had become extinct by unity of

seisin, was held not to pass under a grant of the house and

land, with all commons appurtenant to the said messuage

and close ; and Fleming, C. J., said if it had been laid with

all commons belonging to the house and usually occupied

and enjoyed with the same, with an averment of such former

user, this had been good. Saundeys v. Oliff, Moor 467
;

Bradshaw v. Eyre, Oro. Eliz. 570 ; Worledg v. Kingsivel,

Oro. Eliz. 794 ; and Clements v. Lambert, 1 Taunt. 205 ; are

to the same effect. In Whalley v. Tompson, 1 Bos. & Pid.

371, a way which had become extinguished by unity of

seisin, was held not to be revived or newly created by a

devise of the dominant tenement with the appurtenances

;

and the court say, that if the devise had been " with the ways

now used," it would have been a devise of the close with an
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easement newly created. In other cases, the words " with

the ways now used," or " used and enjoyed therewith," are

mentioned as the appropriate method of passing actual, but

not legally existent ways, as newly created easements. 2 Saund.

401 a, note 2 ; Kooystra v. Lucas, 5 Barn. & Aid. 830 ; Har-

ding v. Wilson, 2 Bar. i. & Cress. 96, per Holroyd, J.; Plant

v. James, 5 Barn. & Aid. 791, per Lord Denman, approved

in error in James v. Plant, 4 Ad. & E. 749 ; Barlow v.

Rhodes, 1 C. & 31. 448, per Bailey, B. ; Pheysey v. Vicary,

16 M. & W. 491, per Parke, B.; Worihington v. Crimson, 2

El. & El. 618 ; Gale & Whatley on Easements 48.

Polden v. Bastard, cited above, is a case very much in

point. In that case, the testatrix at the date of the will was

the owner of two adjoining houses and premises ; she occu-

pied one herself, in the yard belonging to which was a

pump; the other house was, and had been for some time,

occupied by T. A. as a tenant, and he, with the knowledge of

the testatrix, had been accustomed to go into the yard and

draw water from the pump for the use of his house, there

being no water supply on the premises. It was held, that a

right to the use of the pump did not pass under a devise of

" the house, and out house, and garden, as now in the occu-

pation of T. A." This case is entitled to great consideration,

not only from the similarity of the language of the devise

to that of the devise now in question, but also from the fact

that both in the Queen's Bench, and in the Court of Exche-

quer Chamber, Doe v. Collins, Press v. Parker, and Boden-

ham v. PHtchard, the cases here relied on, were cited to

sustain the claim of a newly created easement. In both

courts they were declared not to be authorities bearing on

that point ; and words of reference to occupancy, more nearly

approaching an indication of an intention to confer the privi-

lege of an easement than those used in this devise, were held

insufficient for that purpose. In the Exchequer Cham-

ber, Earle, C. J., in delivering the opinion of the court,

says : " In construing wills, a construction has been put on

the word ' enjoyed,' so as to make it a term of general
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description, and it has been sometimes held to pass any benefit

which has been possessed by the occupier of the premises de-

vised ; but our judgment must proceed on the particular words

used, which are, ' the house, out-house, and garden as now in

the occupation of Answood.' This is simply a specific descrip-

tion of the property."

The distinction between words of occupation and words of

enjoyment, or of user, when the subject matter of considera-

tion is an easement, rests upon the soundest principles of

construction. Words of occupation in their legal significa-

tion refer to corporeal, as words of enjoyment or of user do

to incorporeal hereditaments. Where rights are claimed by

force of the words used, and there is nothing in the context

to show that they were used in any other than their legal

meaning, the soundest principles of construction require that

we should adhere to their strict legal signification. There

is nothing in the context of this will to show that the words

" occupied by me " were used in any other than their usual

sense, as words merely of identification of the corporeal here-

ditament devised.

I am of opinion, that there is not on the face of this will

sufficient evidence of an intention to create an easement de

novo, to pass a right of way to the appellant over the alley in

question. The decree of the Chancellor is affirmed with costs.

The decree was affirmed by the following vote

:

For affirmance—Beasley, C. J., Bedle, Dalrimple,

Depue, Ogden, Vail, Vredenburgh, Wales, Wood-

hull. 9.

For reversal—Clement, Kennedy. 2.
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The State, Baird, prosecutor, appellant, and Baird and

Torrey, respondents.*

1. An appeal will lie from a decree in the Court of Chancery, which

settles permanently the right to the custody of infants, although the pro-

ceedings in the case were commenced by habeas corpus.

2. Where the pleadings and proofs made an issue as to the right to the

permanent custody of infants, and the decree determined such right, it was

held, that the court acted in the matter under its general superintendency

over the affairs of infants, and not by force of its more limited jurisdiction

in proceedings by habeas corpus.

3. Whether a writ of error or an appeal will lie from a decision in a

proceeding strictly by habeas corpus. Quere.

The petition, which was filed in the Court of Chancery, in

this case, sets forth, that the petitioner had been deserted by

his wife, who had left his house in Philadelphia and, taking

her five children with her, had gone to live with her father

at Manchester, in this state; that petitioner had gone to

Manchester, but that his wife would not see him, and that

this was the only occasion since their separation, on which
he had seen his children ; that since their separation his wife

had borne to him another child, making the sixth child of the

marriage; that petitioner had been credibly informed and
believed that said children were in the custody of his said

wife and in that of her father ; that petitioner was advised

that, by the laws of this state, he was entitled to have the

custody of the three eldest of' said six children, who were
above the age of seven years, and reasonable access to the

others, who were under that age ; and he, therefore, prayed a

writ of habeas corpus to be directed to his said wife and her

father, &c.

To this writ, the respondent, Mrs. Baird, made a return,

justifying her desertion of her husband, and alleging he was
an improper person to have the care of the children, on the

ground of his cruelty to her, and his impurity and immoral-

*Cited in Landis v. Landis, 10 Vr. 278.
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ity of character. There were various specifications in support

of these general charges.

The father-in-law also put in a return, denying that the

children were in his custody.

An answer being filed, proofs were taken at great length.

The case being called in this court for argument, a

motion was made to dismiss the appeal. The grounds of

such motion appear in the opinion.

Mr. F. B. Chetwood and Mr. Williamson, for the motion.

Mr. Carpenter and Mr. Browning, contra.

The opinion of the court was delivered by

The Chief Justice.

The present motion rests on the single ground, that an

appeal will not lie from an order made by the Chancellor in

a proceeding by habeas corpus.

I An order made strictly in pursuance of an habeas corpus,

has the effect simply to remove the unlawful restraint, and

hence it has been a debatable question, whether such order,

being of a merely temporary character, could be properly

the subject of appellate cognizance. Such an order had no

efficacy in settling the right to the continued guardianship

of infants. Such is not, in technical strictness, the office of

this inestimable writ.~f-In the case of Wollstonecraft, 4 Johns.

C. R. 82, Chancellor Kent observed, " that the object of the

writ was to release the infant from all improper restraint,

and not to try, in this summary way, the question of guar-

dianship." It is true that in some cases the court will go

somewhat beyond the mere removal of the unlawful restraint,

and will transfer the person brought up by the writ, into the

custody of him who has the clear legal right. Although

there is much confusion in the precedents on this branch,

this I understand to be the correct rule of practice. And
such, in some instances, should be the course pursued even

where the subject of the writ is of an age to make an elec-
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tion for himself. The case of Rex v. Delaval, 3 Burr. 1434,

presents, in a very clear light, the necessity for the existence

of this power. The writ in that case was issued at the in-

stance of a father, to bring before the court his daughter.

This girl was about eighteen years of age, and had been

bound as an apprentice to a musician, but it was shown that

with the consent of her master, she had been put into the

hands of the defendant, Delaval, for the purpose of prosti-

tution. Under these circumstances, it would have been a

strange defect in the law, if the court, having this infant in

its presence, and subject to its power, could not have removed

her from the influence of her seducer, and placed her, even

against her will, in the care of her parent. In this class of

cases, I can perceive no reason why the court has not the

discretion either to let the person affected by the writ go

free from all restraint, or to permit the legal custodian to

put in force his authority, in the presence and with the

assistance, if necessary, of the court. This was, I think,

evidently the view of Lord Mansfield on this subject, for in

the case referred to he considered the right of the father to

the custody of the girl, and refused to award it to him only

on the ground of the improper conduct of the parent. But

it should not be overlooked that in taking the course here

indicated, it can scarcely be said that the court puts its

authority into active operation, for in truth it simply

remains passive, while the legal right of custody is effect-

uated. And yet it is clear that this inaction, to some extent,

is optional, for it has been quite habitual for the court, in

the exercise of its discretion, to protect the party brought

into its presence, in returning to his place of abode. This

power was exerted in the case above cited from Burrow.

The rule of practice, as above defined, will be found to be

sustained or illustrated in the following cases: Rex v. Clark-

son, 1 Str. 444; Ex parte Hopkins, 3 P. Wms. 151 ; Mat-

ter of McDowles, 8 Johns. R. 328 ; Matter of Waldron, 13

Johns. R. 418.

It will be perceived that the course of practice thus indi-
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cated, does not require the same stretch of power which has

been exercised in the present case.
'•f
By the decree now ap-

pealed from, the situation of these infants has been perma-

nently fixed. Such a result cannot be justified as the legal

conclusion of a procedure by habeas corpus. ^This is not the

formula, by the use of which the right to the guardianship

of infants is to be conclusively adjudicated. In the case of

The People v. Mercein, 8 Paige 55, it was explicitly declared

by Chancellor Walworth, that neither by the common law

nor by the statutes of New York, was the writ of liabeas

corpus ad subjiciendum a proper mode whereby to try a

claim to the guardianship of an infant, and that the Court of

Chancery, upon such a writ, would exercise its discretion

upon the same principles which control the action of other

courts and officers who have a capacity to allow the writ in

similar cases. And that this, in truth, was the rule of the

common law will be clearly manifest to any one who will

turn over the train of cases at law and in chancery, with his

eye on this point. The course of practice, I think, was

obviously this : If the simple purpose was to free from illegal

restraint, the proceeding was either in the law courts, or in

chancery, by the instrumentality of the habeas corpus ; and

in such proceeding, a court of equity had no power to make

any order which was not within the competency of a law

judge. But, on the other hand, when the object was to fix

the status of a minor with regard to permanent custody or

guardianship, and to settle, for any course of time, the rights

of contending parties to such custody, then the application

was to the Chancellor, by virtue of his general superintendency

over the concerns of infants. The proceeding then was by

petition to him, as parens patriot. This distinction between

the Chancellor's jurisdiction over infants by habeas corpus,

and as wards of the court, is clearly marked in the practice,

and has been often noted by the court. Lord Eldon, in

Lyons v. Blenkin, Jac. 245, plainly discriminates these two

branches of jurisdiction ; and, after directing a reference to

a master to inquire as to the mode in which the infants had
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been maintained, says :
" The reason why I propose to do

this is, that I desire to put upon the record some of those

circumstances that induce me to act- in a manner different

from what I should upon an habeas corpus." And with still

greater explicitness the same distinguished authority, in a

case reported in a note to the volume just cited, says :
" He

apprehended that the jurisdiction which he had upon an

habeas corpus was exactly the same as if it was before a judge

;

and he apprehended a judge attended to nothing but cruelty

or personal ill-usage to the child as a ground for taking it

from its father." But, on the other hand, when the applica-

tion was made to that beneficent prerogative which exists in

chancery, to see to the protection and provide for the proper

care of those who, from their tender years, were ofttimes

helpless and undefended against cruelty and oppression, then

it was that the power of the court took a wider reach, and in

such a procedure the care and custody of infants could be pro-

vided for with some degree of permanence. And it was by this

method, also, that the rights of the parents and relatives of the

minors, with regard to their intercourse with them, or control

over them, were regulated and secured. And it seems to me

that the case now before this court on this appeal, must be

classed under this branch of equity jurisdiction4. Considering

the proceeding in chancery as one at common law, in strict

pursuance of the writ of habeas corpus, the.decree which has

been made could not be supported, for in such a course of

law all that could be done was to free the infants from re-

straint. -fThe capacity to establish a permanent control over

the infants is clearly vested in the Chancellor, by virtue of

his high office, but such power could not properly be called

into action by a writ designed to prevent the continuance of

unlawful imprisonment. But it was not to this limited

authority of the Chancellor, that the parties in this case have

addressed themselves. The petition itself has this wider scope,

and evidently invokes* the exercise of that power of the court

.which is quasi-paternal. It does not even suggest the exist-

ence of any unlawful restraint of these infants. Its claim
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is to the charge and custody of the children, on the ground

that the wife had separated herself from her husband, and

that he, upon general principles, is their legal guardian. The

return and answer, by their respective allegations, present

the question most distinctly, which parent, under all the cir-

cumstances, is entitled by the judgment of the court, to the

permanent custody of the children. This is the specific issue

which the parties themselves have made, and to which the

unwieldy mass of testimony which has been taken relates

;

and this is ihe issue which, in substance, has been decided by

the Court of Chancery. Under these circumstances, this

decision was fully warranted. It was intimated on the argu-

ment that this question of guardianship could not, with strict

propriety, be presented for adjudication by means of a peti-

tion, unless in cases in which a suit, touching the property of

the infants, was pending. But this objection is not well

founded. Orders relative to the guardianship of infants,

without a cause depending, have been made frequently. It

was a point expressly so decided in Villareal v. Hellish, 2

Swanst. 533. The following are also precedents in favor of

the same practice. Reynolds v. Lady Tenham, 9 Mod. 40
;

Ex parte Salter, 2 Dick. 769 ; S. C, 3 Bro. Ch. Cas. 501
;

O'Keeffe v. Casey, 1 Sch. & Lef. 106.

Nor does it seem to me that there is any weight in the

suggestion that, looking on these proceedings as appertain-

ing to the general jurisdiction of chancery, the habeas

corpus was not the proper process to bring the parties into

court. It is certainly sufficient to say that the parties in-

terested have actually appeared and been heard upon the

merits, and that consequently, upon obvious principles, no

exception on this ground can be taken. The decision which

has been rendered must be conclusive on these litigants, as

there can be no doubt that all courts and magistrates, except

an appellate tribunal, would be bound to regard as res ad-

judicata the right of the mother, by force of this decree, to

the custody of these infants. The circumstance that an

habeas corpus has been used cannot alter the legal nature of
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the transaction, for even if we regard the use of this writ as

irregular, such anomaly can have no effect, because the use

of inappropriate process cannot affect the jurisdiction of the

Chancellor. The ease put before him by the parties was con-

spicuously within his cognizance7|and| the respondent, who has

a decree in her favor, cannot set up, to defeat this appeal, that

suchjlecxee, although warranted by the pleadings and proofs,

is broader than is technically proper under the process which

has been usedTT

Nor is it unimportant to remark, that the use of the habeas

corpus in this proceeding was, to some extent at least, obviously

regular. This writ is made the proper process with respect to

such of the children as were under the age of seven years, by

force of the statute relating to the custody of infants. Nix.

Dig. 391.* So far, therefore, as the decree applies to those

of the children who were under the age thus designated, there

can be no doubt of its technical propriety, even if we should

take the case as a proceeding limited and controlled by the

most rigorous practice on an habeas corpus. But I do not

place my judgment on this narrow and partial ground, for I

think the entire decree, as a mode of proceeding, under the

pleadings and proofs in this case, is to be fully vindicated. A
litigation was presented, appealing to the general power of the

court, and the Chancellor, as it seems, has properly exercised

that power.

Having arrived at the above conclusion, and as the decree

in the present case gives the mother, who is the respondent

on this record, the permanent custody of these children, and

as that question was, in the pleadings and evidence, properly

before the Court of Chancery, it follows, as an inevitable corol-

lary, that an appeal will lie to such decree. That a decree

possessed of such characteristics, is the subject of appellate

revision, so far as is known, has never been denied. The pre-

cedents of appeals in such instances are abundant. The motion »

to dismiss this appeal, therefore, should be denied.

Before leaving the subject, it is proper that I should say

that I do not wish to be understood as conceding the position

*Rev., p. 485, sec. 21.
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that, in a pure habeas corpus case, it follows unavoidably

that an appeal or writ of error will not lie. This is a vexed

question about which courts of the utmost learning have

differed. I desire, however, to remark, that there are many
considerations which incline me to the view that, in some

cases at least to which the habeas corpus is applicable, an

appeal or writ of error to decisions rendered thereon, would
lie to this court. A reference to the minutes of this court in

the Term of May, 1792, will show that a writ of error in a

proceeding by habeas corpus was returned here, although it

does not appear what disposition was subsequently made of the

matter. But in a similar proceeding, at a later date, this

court did entertain jurisdiction, and adjudicated the question

involved. The State v. Post, 1 Zab. 699. See also The State

v. Farlee, Coxe 82.*

The whole court concurred.

JUNE TERM, 1868.

Harrison, appellant, and The New Jersey Railroad
and Transportation Company, respondents.f

1. When the contention is that a mortgage has been taken by the con-

sent of the owner, who is deceased, from the county office where it had

been left to be recorded, and placed by the same consent in the custody of

the mortgagor, the evidence, on grounds of public policy, must be of the

most satisfactory nature.

*After reading the opinion denying the motion to dismiss, argument was

immediately had upon the appeal. The opinion of the court upon the ap-

peal will be found reported in 6 G. E. Or. 384. By the decree of the Court

of Appeals, in accordance with that opinion, the two youngest children

were left with their mother, and the eldest was allowed her election ; the

other three to be delivered into the custody of their father. The opinion

of the Chancellor is reported in 3 G. E. Gr. 195.

f Cited in Freeholders v. Thomas, 5 C. E. Gr. 42 ; Dudley v. Bergen, 8

C. E. Gr. 400.
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2. Such a case will not be sustained on the mere oath of the mortgagor,

unless his character is entirely unimpeached, and his testimony is otherwise

free from suspicion.

3. The simple fact that a mortgage is in the possession of the mortgagor,

does not per se, raise a presumption that the debt secured by it has been

paid.

4. A person who has no other evidence that the mortgagor has the legal

control of the mortgage, than the word of the mortgagor, and the fact that

the mortgage is produced with the seals torn off, runs the risk, if he takes

title to the mortgaged premises, of the legality of such cancellation.

By an agreement in writing, dated 5th March, 1850,

Thomas P. Johnson, one of the defendants, agreed to sell to

Joseph Harrison seven eighths of certain lots of lands in

Newark, for $2848, the deed to be delivered on or before the

first of May, in the same year ; the sum of $37.50 to be paid

on the delivery of the deed, and the residue to be secured

by mortgage upon those lots, and also upon certain other

land, which, by an agreement of the same date, said Har-

rison agreed to sell to said Johnson. By the agreement first

mentioned, Harrison also agreed that he would endeavor to

get the title to the remaining one-eighth of said lots, as soon

as he could lawfully do so.

The deed was not delivered within the time so agreed on.

But afterwards, by a deed dated 21st November, 1853, said

Joseph Harrison, together with James and George Harrison,

conveyed to Johnson seven eighths of said lots, and John-

son thereupon executed to Joseph Harrison a bond of the

same date, for $4500, and in order to secure it, executed a

mortgage to said Joseph upon a part of the property so con-

veyed. This mortgage is of the same date as the deed, and

was, on the 6th December, 1853, acknowledged, and left in

ths clerk's office to be recorded. On the same day, another

agreement in writing was made between said Joseph Harrison

and said Johnson, whereby, after referring to the agreement

first above mentioned, and after reciting that said Harrison

had not yet perfected the title to said one eighth of the prop-

erty, either in himself or Johnson, and that said deed had
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been executed for seven eighths thereof to Johnson, and that

he had paid and secured to be paid the consideration money

for the whole of the property, and that Joseph Harrison de-

sired Johnson to pay the whole of said purchase money to

him for his own use, and that of said James and George,

it was agreed by said Joseph that he would save harmless

and indemnify Johnson from all loss and damage, cost, and

expenses that he might be put to by reason of said Joseph

not procuring a good title to Johnson, for said one eighth,

and from any damage, injury, expense, or loss, which

Johnson might be put to, by reason of any improvements he

might put thereon ; and that he (Joseph) would, at his own

cost and expense, within two years from that date, procure

for said Johnson a good title to the whole of the lots men-

tioned in said deed. At the foot of this last agreement is

another agreement, signed by Johnson, to the effect that if

Harrison did not make a good title within two years, he

should refund to Johnson $356, with interest from 1st of

February, 1850, as liquidated damages.

Johnson took possession of said lots, and made extensive

improvements on them, at an expense of about $10,000.

He afterwards mortgaged them to Mrs. Woodruff, for $10,000,

and her mortgage was duly recorded. After this he agreed

to sell the property to Joseph F. Rusling, for $17,000. Be-

fore Rusling obtained his deed for the property, he agreed

to sell it to the New Jersey Railroad and Transportation

Company, and A. S. Hubbell, esq., assisted in examining the

title papers, as counsel for Mr. Rusling and the company.

Mr. Hubbell searched the record of mortgages in the county

clerk's office, in order to ascertain what encumbrances there

were upon the property. He there found the record of the

mortgage above mentioned, given by Johnson to Harrison.

After this, and early in March, 1857, (Mr. Hubbell says it

was from the 5th to the 7th, and his impression is that it was

on the 6th,) the parties met at the house of Mr. Johnson, who

was at that time an invalid and unable to go out, and could

speak but little, and only in a whisper. There were then
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present, Mr. Johnson, and Mr. Grover, his counsel; Mr.

Rusling, and Mr. Hubbell. The mortgage which Johnson

had given to Harrison, and which, in his search, Mr. Hubbell

had found upon record, was then spoken of. Johnson then

produced it with the seals torn off, and handed it to Rusling,

and both Johnson and Grover stated that it had been paid

and satisfied. Mr. Hubbell also examined it, and was also

told by Johnson and Grover that it was all right, and he

might take it to the clerk's office and have it canceled and

discharged of record. Mr. Hubbell thereupon advised Mr.

Rusling that he might safely take the deed, and pay for the

property according to the agreement of purchase. Rusling

accordingly accepted the deed from Johnson, and paid him

$4400 of the purchase money, and executed to him a mort-

gage for $2500, payable when the title to the one eighth

should be perfected. Rusling bought, subject to the mort-

gage for $10,000, given to Mrs. Woodruff. The deed so

given by Johnson to Rusling, contains a covenant of war-

ranty of title, and other covenants. Mr. Rusling and Mr.

Hubbell then went, on the same day, to the clerk's office,

and produced to him the mortgage, with the seals torn off,

and at their request the clerk canceled it of- record. At the

same time Mr. Rusling left the deed with the clerk to be re-

corded. Mr. Rusling conveyed the property to the company,

for $17,000, by deed dated 6th March, 1857, which was re-

corded the next day. This deed is a deed of quit claim,

without covenant or warranty of title. The company at

once took possession of the property, and have held it ever

since, and have made valuable improvements upon it. Mr.

Rusling and also Mr. Hubbell both testify that they had no

suspicion at the time but that the mortgage from Johnson

to Harrison had been fully paid and satisfied.

On 25th April, 1858, Johnson executed an assignment of

the $2500 mortgage, so given to him by Rusling, to the com-

plainant, and caused the assignment to be recorded j but the

complainant, in his bill, charges that this was done without

his knowledge or consent, and says that he is willing to can-
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eel that mortgage of record upon receiving payment of the

$4500 mortgage, given by Johnson to Joseph Harrison.

The bill in this cause was filed 3d September, 1861, by

James Harrison, as executor of said Joseph Harrison, who

died in February, 1855 ; and said James having died after this

suit was commenced, it was revived in the name of Mary

Harrison, as administratrix. The bill seeks to have the mort-

gage given by Johnson to Harrison, and which was canceled

as above stated, foreclosed, and the mortgaged premises,

which are now owned by the railroad company, sold to

satisfy the debt, deducting, however, the said sum of $356,

with interest. It charges that the bond which the mortgage

was given to secure, has never been paid, and that the whole

amount of principal and interest is due ; that the mortgage,

which had been left in the clerk's office to be recorded, re-

mained there until 2d April, 1856, when the clerk, without

authority or right, delivered it to Johnson, who kept it in

his possession until 6th March following, when he gave it

up to Mr. Hubbell to be canceled of record ; that such

cancellation of record was illegal and of no effect as against

the complainant, and that Rusling and the company have no

right to claim any exemption from the force and effect of

the mortgage. The complainant tenders himself ready and

willing to execute to the railroad company a good title to

the said one eighth of the property, which he says he is now

able to do.

The company, by their answer, admit the execution of the

mortgage so executed by Johnson to Harrison. They say

that they purchased the property in good faith, and for a full

consideration, which they have paid ; that they believed at

the time that the mortgage had been fully paid and satisfied

;

that they caused the record of mortgages to be examined,

and there found this mortgage uncanceled of record, but

that at the time of the delivery of the deed by Johnson to

Rusling (of whom by previous arrangement they had agreed

to buy the property when he got it of Johnson,) he, Johnson,

produced the mortgage with the seals torn off, stating at the
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same time that it was paid and satisfied, and that he then

gave it up to be canceled of record ; that Rusling believed

Johnson, and accepted the deed from him, and paid the

consideration as agreed on, in the full belief that the mort-

gage was satisfied, and that Mr. Hubbell (whom the company

say was acting for them as well as for Mr. Rusling) acted

under the same belief; that in making their purchase, the

company used all reasonable care and diligence to ascertain

the condition of the property as to the title and encumbrances,

and that having done so, and paid full value for it, the

mortgage ought not now be declared to be a lieu upon the

property. The opinion in the Court of Chancery is reported

in 3 C.E. Green 421.

Mr. I. W. Scudder and Mr. Gilchrist, for appellant.

Mr. J. P. Jackson and Mr. Bradley, for respondents.

The opinion of the court was delivered by

The Chief Justice.

The defence in this case cannot rest on the ground that the

mortgage in dispute was marked satisfied upon the county

register, and that the defendants took their title in reliance

upon that fact. The evidence is clear to the point, that at

the time the defendants accepted their conveyance this

mortgage stood uncanceled of record, and that, being in the

possession of the grantor, Mr. Johnson, it was surrendered

by him, as a part of the ceremony of the transfer of title, to

the defendants, who subsequently, by their agent, presented

it, with the seals torn off, to the clerk of the county, who

thereupon made the usual entry of satisfaction in the regis-

ter. It is obvious, therefore, that the defendants did not,

and could not, rely, with regard to encumbrances on the

property purchased by them, on the information contained

in the records of the county. Their information from that

source was that the mortgage was a subsisting encumbrance

;

Vol. iv. 2 h
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and in coming to the opposite conclusion, they reposed confi-

dence, exclusively, in the acts and representations of the

vendor of the property at the time of its transmission to them.

In this aspect of the case, it becomes then a matter of

prime importance to settle the question of fact as to the

manner in which the mortgage in controversy came to the

possession of Mr. Johnson, the vendor of the defendants. It

is insisted, on the part of the defence, that he acquired the

custody of it by the rashness or the folly of Mr. James Har-

rison, the executor of the mortgagee, and that by thus having

it in his hands he was enabled to commit the fraud of pre-

tending it had been satisfied, and delivering it, in its can-

celed form, at the time of the reception of the title by the

defendants. Let us admit, for the present, that the effect of

the custody of this instrument by the mortgagor, was all

that was claimed for it : the inquiry arises, did this paper

come into the possession of Mr. Johnson with the knowledge

or by the consent of the executor of the mortgagee ? It ap-

pears incontestably, in the case, that this instrument was

lodged by the mortgagee with the clerk of the county, and

that it was withdrawn from that custody by the mortgagor

;

the burthen, therefore, of showing that such withdrawal was

authorized, is on the defendants.

The only witness who testifies in favor of the authority to

take this paper from the office, is Mr. Johnson himself. It

is shown that it was deposited with the clerk of the county,

on the 6th December, 1853, and was taken away by Mr.

Johnson, on the 2d April, 1856. The mortgagee at this latter

date was dead. Mr. Johnson's account of that affair was this

:

that Mr. James Harrison, who was the executor of the mort-

gagee, requested him to call and get the mortgage from the

clerk's office. The case shows, that at the time when Mr.

Johnson took his title to these mortgaged premises, only seven

eighths of said premises were conveyed to him, there being sub-

sequently a written agreement that his vendor would endeavor

to procure for him the remaining one eighth part ; and Mr.

Johnson's statement, as a witness in this cause was, that
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when the executor of his vendor made the above mentioned

request that he would take the mortgage from the county

office, he consented that he, Mr. Johnson, might retain it as a

pledge, until the title to this one eighth should be procured.

This statement is not sustained in any respect, either

directly or indirectly, by any other evidence in the cause.

If Mr. James Harrison ever consented to this alleged ar-

rangement, he did an act which was not only indiscreet, but

which was a clear violation of his duty as executor. What
adequate inducement is shown, leading him to deposit this

mortgage, which secured $4500, with large arrears of interest,

in the hands of the man who had made it ? The pretext is,

that it was to stand as security that he would obtain for the

mortgagor a conveyance of the lacking eighth part of the

premises. But at the time it is asserted he made this hypo-

thecation, he had not even proved the will and thus qualified

himself to dispose of any part of the assets of the estate. It

is true that his testator had undertaken to complete the title

in question, but there is no pretence that he had not honestly

made every effort to do so ; and by the express terms of his

agreement, on his failure to effect such end, the damages

were liquidated at the small sum of $356, with interest. The

agreement in question was entered into on the 6th day of

December, 1853. The testator was not required to give any

security for the fulfillment of his part of this contract. He
lived until January, 1855 ; and in the mouth of April, 1856,

it is now claimed that this mortgage, which had been given

to secure two thirds of the consideration money on the sale

of the premises, was remitted by the executor of the vendor

into the hands of the mortgagor. The will was not admitted

to probate until the year 1861.

I have considered this account of the witness with care

and deliberation, and the more I have weighed the matter

the more difficult has it become to me to believe in the truth

of his narration. When did it ever before occur that a

mortgage was placed in the hands of the mortgagor as

collateral security ? The executor was under no legal obli-
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gation, except to pay, if required, the forfeit of $356, with

interest. Is it credible that he would commit to the witness

this instrument securing this considerable amount, and thus

run the risk of having it canceled upon the record ? We
are required also to believe that this unwise surrender was

made without a word put on paper showing the rights of the

respective parties. I have not forgotten that the witness

sets up that Mr. James Harrison, the executor, was under a

personal promise to him to have the title in question per-

fected ; but this pretence does not at all relieve the singu-

larity of the alleged arrangement ; it merely imputes to the

executor a personal motive for his dereliction in official duty.

I consider this particular transaction so improbable as to

call for very plain proof. But more than this : I wish to be

understood as maintaining that in every transaction of a

similar character, the evidence adduced must be perfectly

clear and entirely authentic. If we look at the end to which

this testimony tends, the necessity of this rule becomes

manifest. The claim is to establish by the evidence of a

single witness, that a party who is dead consented that his

mortgage should be withdrawn from the custody of the

county clerk and placed in the hands of the mortgagor. I

cannot say, as- a matter of law, that this cannot be done ; but

in my opinion, the plainest considerations of public policy

require that the evidence, to make such an effort successful,

should be of the most conclusive character. The witness

who undertakes to prove what it is almost against the inter-

est of the community to allow to be proved under any circum-

stances, should be above suspicion and reproach. But this

is not so in the present case, for it is impossible to overlook

the fact that the witness in question occupies in this cause a

position which must detract much from his weight before the

court. He says that he obtained the mortgage by an arrange-

ment with the executor. He admits that he canceled it in

fraud of that arrangement. He does not deny that the entire

moneys secured by it are unpaid, and that he destroyed it

without any authority. He interposes no excuse for his
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conduct. Such a piece of gross dishonesty seriously impairs

the moral standing of the witness, and loudly admonishes

the court that his testimony is not entitled to that degree of

estimation which of right belongs to the depositions of men

of integrity.

Nor does the imperfection of the defence, on this part ot

the case, end at this point. The bill alleges that this mort-

gage was surreptitiously obtained from the public office, and

thfs important fact is not denied in the answer, but in avoid-

ance of it, the defendants put their defence on the distinct

ground, deriving their information from the witness in ques-

tion, that the mortgage had been paid off, and that on this

account it had been lawfully withdrawn from the hands of

the public custodian. This important averment in the answer

is in the words following, viz. "But these defendants are

informed by the said Thomas P. Johnson, and believe and

charge the truth to be, that the said mortgage was satisfied

by the said Thomas P. Johnson, to the said Joseph Harrison

(the mortgagee) in his lifetime, and that he was lawfully en-

titled to the possession of the said mortgage, and had full right

to cancel the same." When this answer was filed, it is to

be remembered that James Harrison, the executor of the

mortgagee, was living, and it therefore appears that at that

time the witness, Mr. Johnson, did not pretend that he had

the authority of such executor to take this paper from the

office; on the contrary, his statement to the defendants then

was, that he had paid to the mortgagee the money due upon

it, and thus had a right to control the instrument ;
but sub-

sequently, when he was examined as a witness, the executor

had died, and in repugnancy to his previous statement, he

admitted that the mortgage money remained unpaid, and

then set up, what it does not appear he ever before had

pretended, that the recently deceased executor had made the

arrangements with him heretofore specified. In order to

persuade the court of the truth of the present testimony of

this witness, the defendants, therefore, must insist that his

account to them was wholly and wilfully false; they must
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put themselves upon the ground that, although he deceived

them, he is not now attempting to deceive the court. Under

such circumstances, I do not perceive how a decision in this

case can be rested, with the necessary confidence, on the mere

word of this witness. It is also in proof, that long after the

pretended authorization of the witness, the executor, Mr.

Harrison, acted in a manner which clearly showed that he

was in entire ignorance of the fact that this mortgage was

out of his own hands, and that, although the counsel of the

executor had repeated conversations with Mr. Johnson about

this encumbrance, the latter set up no such pretext as he

afterwards resorted to, but, in the expression of the witness,

evaded the subject. Taking this view of the testimony, I

have concluded that the defendants have, in this particular,

failed in their proof, and that it must be taken as a settled

fact in the cause, that the mortgage in question passed from

the possession of the county clerk to that of Mr. Johnson by

wrong, and without the assent or knowledge of the executor

of the mortgagee.

Placing the case on this basis, it follows as an incontesta-

ble conclusion, that the mortgage must be sustained. On the

assumption that the executor, the legal owner of the mort-

gage, did not consent to its being placed in the power of the

mortgagor, there remains no pretense to impute laches or

neglect to him, and consequently there is no principle of

equity applicable to the juncture, which can lead to the result

that he has lost any of his rights. Acquitting the executor

of indiscretion in the affair, all we have left is the single fact

of a fraud committed by the mortgagor upon the defendants.

None of the consequences of that fraud can be visited on the

executor, who is an innocent party. The defendants trusted

to the acts and representations of the mortgagor, and in that

way were deceived, and they must bear the loss, the familiar

rule of equity being, that as between parties without fault,

when a fraud is committed, the burthen must fall upon him

who was instrumental, though innocently so, in the realiza-

tion of such deceit. Nor is it necessary here to consider how
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the defendants would have been affected if this mortgage had

been canceled on the record when they made their search for

encumbrances, because they are not in a situation to claim

in their favor that artificial efficacy which the statute gives

to such cancellation. This case does not present the question

as to the effect which should be adjudged to follow a, statu-

tory extinguishment of the registry of a mortgage, when such

extinguishment has been obtained by covin, and against a

party who has not forfeited any of his rights by his

negligence or misconduct. That proposition is in no wise

involved in the present issue, and no opinion is intended to

be intimated with regard to it. The rights of the present

parties were fixed before this mortgage was erased from the

record, and such rights cannot be affected by the act of the

defendants subsequent to the transaction, and in which the

other party did not, either expressly or by indirection, par-

ticipate. The rule—admitting such to be the rule—that the

cancellation of record is conclusive in favor of subsequent

bona fide purchasers and mortgagees, is one of great harshness

and can be vindicated only on considerations of public utility

and social policy. In cases in which an instrument of this

nature is canceled by fraud and without fault in the owner

of it, the property of an innocent party is obviously made a

sacrifice for the common good ; and I think, therefore, it is

clear that the sphere of the operation of the rule should not

be extended to any case not strictly within it. In the case

now before the court, the defendants did not part with their

money on the faith of the representations of this public

record, and the consequence is they do not bring themselves

within the principle which they invoked.

Nor is the view which I take on the other branch of the

case more favorable to the contention of the defendants. It

does not seeni to me that if the mortgagee did put the

mortgage in the hands of the mortgagor, as testified to by the

latter, that such act contributed, in a legal sense, to the

production of the fraud in question. A person is legally

responsible for those consequences only which legitimately
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result from his acts; he cannot be called to account for

the indiscreet conduct of others, based upon those acts. This

rule has been conspicuously exemplified in that extended

series of cases, in which the doctrine lias been maintained

that a party cannot claim to be a bona fide purchaser who

takes a title to land without inquiry, when the possession is in

a third party, who, in point of fact, has title, but who has

neglected to record his deed. See 2 Lead. Cos. in Equity 1,

Basset v. Nosicorthy, and notes. In this class of decisions

it is obvious that the possessor of the land is chargeable with

an indiscretion in not recording his conveyance ; but as such

neglect, coupled with the fact of his possession, is not suffi-

cient, in the judgment of the law, to mislead a person of

ordinary prudence, he loses none of his rights as against

those who jump to rash conclusions from such circumstances.

And similarly, in this case, in my estimation, the mortgagee

under the above supposed condition of things, could not be

charged with a legal default, inasmuch as the possession of

the mortgage by the mortgagor, is not calculated to deceive

a person exercising that degree of care which the law re-

quires in transactions of such a nature. For it is clear, I

think, that the exhibition of the mortgage did not show that

the debt secured by it was paid ; on the contrary, it evinced

that there was a bond outstanding which was the legitimate

evidence of such indebtedness. The mortgage is the mere

adjunct of the bond, which is the obligation manifesting the

debt, and which, wherever it may reside, draws its adjunct

to it. It is common knowledge that when the bond is as-

signed it carries, in equity, the mortgage security with it,

and the consequence is that the mortgage is often in one

hand, and the equitable right to it in another. When, there-

fore, the bond does not accompany the mortgage the pre-

sumption of payment does not arise, but the reverse; the

separation of the papers denotes something very different

from payment. The bond not being accounted for, the legal

intendment, in the absence of explanation, must be that the

debt remains, and, of consequence, if the mortgage be fairly in
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the possession of the mortgagor, it must be so by virtue of

some special and unusual arrangement. I think in this case

the defendants were clearly chargeable with notice to this

effect, viz. that the money secured by this instrument was

not paid, and that if the mortgagor had any right to the

mortgage it was in consequence of some special agreement.

What that agreement was, I think it was their duty to

ascertain. They took it, as they themselves say, to have it

canceled at the county office ; and yet they had no right to

do this unless the mortgage had been "redeemed, paid, or

discharged," for such, they were aware, was the requirement

of the statute. The clerk is authorized to make the cancel-

lation whenever the instrument is produced " canceled or a

receipt thereon •" but this is the artificial standard of evi-

dence by which the officer is to regulate his conduct. As
respects other persons they are bound to be fully satisfied

by some reasonable proof, before they can properly cause the

registry to be vacated, that the encumbrance has been "re-

deemed, paid, or discharged." What, in the present case,

then, was there to induce such well founded belief? There

was no pretence of redemption ; and I have already said

that the non-production of the bond, which was referred to

in the mortgage, was presumptive evidence that the debt

remained. A perusal of the testimony in this case should,

as it seems to me, satisfy all persons that it is highly im-

politic to permit, in affairs of this important character, the

party to draw hasty conclusions from slight premises. The

counsel who acted for the defendants in this transaction was

examined as a witness. After stating that the mortgage was

produced, he says he asked the attorney of the mortgagor in

the presence of the latter, " whether it was all right, and if

we could cancel the mortgage of record ;" and he adds, by

way of explanation, " I asked the question in order to be

satisfied about the fairness of the transaction, not seeing any

receipt on the mortgage ; if I had, I should not have asked

the question." The answer to this inquiry was, that it was

all right, and it was upon this answer that the defendants

acted. It is manifest, therefore, that the evidence produced
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did not satisfy the gentleman who represented the defend-

ants on the occasion in question, either as to the fact that

the debt had been paid, or as to the fairness of the affair

;

with regard to those essential matters, he had the mere word

of the mortgagor, or the opinion of his attorney, unsupported

by any proof. I am utterly averse to holding that this was

a reasonable ground, from which a conclusion could be drawn

that the effect of this security was spent. Such was not the

proper or natural effect of the facts as developed, and in a

question involving the rights of an absent third party, the

mere averments of the mortgagor in his own favor were en-

titled to no weight. It is important that the courts should

exact from parties transacting this kind of business, a rea-

sonable caution. Under our present laws these securities,

if all legal guards are observed, can be discharged with a

facility that is in reality dangerously lax. The least that

can, with safety, be required is, that a party who receives a

mortgage to have it canceled on the record, shall have some

reasonable proof that it has been legally discharged. In the

present case no such proof existed ; the circumstances were

such as naturally to put a prudent person on inquiry, and

the evidence shows that they produced that effect. Had
such inquiry been properly pursued the infirmity in the

claim of the mortgagor could readily have been discovered,

and consequently the defendants are chargeable with the

knowledge which would have thus resulted.

On both the above grounds, the claim of the defendants to

be regarded as bona fide purchasers as against the complain-

ant, must fail. The mortgage in controversy must in all

respects stand, and, accordingly, the decree must be reversed,

with costs, in the court below.

The decree was reversed by the following vote :

For reversal—Beasley, C. J., Depue, Elmer, Kennedy,
Ogden, Olden, Wales. 7.

For affirmance—Bedle, Clement, Vredenburgh,
Woodhull. 4.
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The Attorney General ex rel. Bailey, appellant, and

Moore's Executors, respondents.

1. The Court of Chancery has an extensive jurisdiction over the subject

of charitable uses, to uphold, protect and enforce their execution ; but this

jurisdiction is not so universal as to include the execution by the court of

all trusts, or to authorize its interference in all cases of bequests to charita-

ble uses. Its authority can only be invoked in exceptional cases, where

no trustee is interposed, or where there is no person in esse capable of tak-

ing, or where the charity is of an indefinite nature, or its execution, accord-

ing to the original purpose, is, or has become impracticable.

2. Where the charity is definite in its objects, and lawful in its creation,

and capable of being executed according to the directions of the donor, and
it is to be executed and regulated by trustees, whether they are private

individuals or a corporation, the administration properly belongs to such

trustees, and the king, as pareiis •patriae, has no general authority to regulate

or control the administration of the funds. In all such cases, however, if

there be any abuse or misuse of the funds by the trustees, the Court of

Chancery will interpose, at the instance of the Attorney General, or the

parties in interest, to correct such abuse. But in such cases, the interposi-

tion of the court is properly referable to its general jurisdiction as a court

of equity to prevent abuse of a trust, and not to any original right to direct

the management of a charity or the conduct of the trustees.

3. In construing an instrument by which a charity is created, the cases

in which the religious faith of the founder is resorted to for the purpose of

ascertaining his intent are, without exception, cases in which the primary

object of the foundation was the propagation of religious doctrines, or the

donor in the instrument of foundation has made some express provision

relative to the religious instruction to be given. Where the charity is elee-

mosynary, and no directions on the subject of religious instruction are

given, the religious opinions of the founder will be excluded from considera-

tion, as affording no indication of an intention on which the court can act.

4. An eleemosynary charity is essentially unsectarian, both in its man-

agement and in the scope of its benevolence, and it can only become secta-

rian in either respect, when such restrictions or limitations are imposed by

the declared intent of the donor in the instrument of foundation.

5. N. M., by his will, appointed R. and G. executors, and devised and

bequeathed to them all his estate, real and personal, in trust, to pay cer-

tain legacies, and with the balance of the estate to establish, in the fifth

ward, in the city of N., an orphan asylum, " to be called St. James Koman
Catholic Orphan Asylum," and also a hospital for sick and infirm persons,

and directed his executors, or the survivor of them, as soon as might be

conveniently practicable after the institution should be established, to

cause them to be incorporated under one incorporation, and to convey the
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property to such corporation ; and that until such incorporation the execu-

tors, or the survivor of them, should have the management of the institu-

tion. One of the executors was a protestant and the other the pastor of

the [St. James Roman Catholic church, where the testator was a stated

worshipper. On an information and bill, filed at the instance of the

Roman Catholic bishop of the diocese of Newark, asking that the court

may declare that the intent of the testator was to cause the said asylum and

hospital to be managed as Roman Catholic institutions, exclusively by

Roman Catholic trustees, and subject to the spiritual visitation of the clergy

of that church, and with the use of that form of worship, and teaching in

all matters of religious instruction the doctrines and tenets of the Roman
Catholic church. Held—

First. That the charity projected by the testator was an eleemosynary

charity, and that the religious belief of the founder was not to be taken into

consideration by the court in putting a legal construction on his will.

Second. That the existence of other institutions of a similar character,

managed and controlled by Roman Catholics, of which the testator had

knowledge, was not competent evidence to show an intent to make these

institutions denominational in their management, there being nothing on

the face of the will which showed a design to assimilate them to any other

institutions established for similar purposes.

Third. That by the bequest the testator provided for an asylum and hos-

pital for the general charitable purposes which such institutions are

designed to promote, and that the right to establish them for the purposes

specified, and to determine the manner in which they shall be organized,

is vested in the executors, with no other restriction than that the institu-

tions when established shall bear the proposed name ; and that they are

not bound to place them under the direction of the Roman Catholic church,

or to subject them to the visitation of the bishop or clergy of that church,

or to cause its worship to be adopted, or its tenets to be taught, exclusively

or at all, except as their own judgment impels them.

6. Where the duty of a trustee is a matter of doubt, it is his right to ask

and receive the aid and direction of a court of equity in the execution of

his trust. In such cases, if reasonable grounds exist for coming into court

to obtain the construction of the instrument creating the trust, the practice

is to allow the costs and expenses, as it respects all the parties, and as be-

tween attorney and client, out of the trust funds.

7. The will should be read in the light of the circumstances surrounding

the testator, putting ourselves in his place ; and his religion and religious

surroundings are competent, upon that principle, as lights to help ascertain

the meaning and application of the language used. Per Bedle, J., dissenting.

8. Where the charity is created to promote a religious establishment, or

religious education, and the intention is not expressed, or expressed in a

very uncertain way, the religious belief of the founder is allowed to control,

on the ground that it is presumed he intended some form of religious doc-
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trine to be taught or supported, and that he could not have intended to

propagate anv other form than his own; but that is not a rule of construc-

tion it is a presumption of the law, and although in an eleemosynary

charity the religion of the founder could not in itself affect or control it,

yet his religion and religious surroundings may be taken as lights upon

the construction of the language of the will, whether such language was

intended to give a religious and sectarian character or not. Per Bedm, J
.,

dissenting.

9 An orphan asylum and hospital may be a secular charity merely, or

it may be a part of a system to propagate and exemplify a particular

religious belief; and in this case it is a question of intention in the will.

Bv the language used, the testator intended this charity to be so estab-

lished as that there should be a religious control by the Roman Catholics

but that no religious qualification is necessary in selecting the objects of

the bounty. Per Bedle, J., dissenting.

This is an amicable suit, prosecuted by the relator who is

the bishop of the Roman Catholic church of the diocese of

Newark, against the defendants, who are the executors of

the will of Nicholas Moore, late of the city of Newark,

deceased. The will of the testator bears date on the 29th

day of March, 1865. By it he gives, devises, and bequeaths

to his executors, and the survivor of them, all the residue of

his estate, real and personal, with full power to dispose of

his real estate at public or private sale, and to make and

execute all necessary conveyances for the same when sold.

The gift was to his executors, and the survivor of them, in

trust, for certain purposes therein enumerated. And after

directing the payment of certain specific legacies thereout,

the testator directed as follows : " Sixth. With the balance

of my estate which may remain after executing the foregoing

trusts, to establish, as soon as may be practicable after my

decease, iu what is now known as the fifth ward of said city

of Newark, an orphan asylum, to be called St. James Roman

Catholic Orphan Asylum, and also a hospital for sick and

infirm persons. And my said executors, or the survivor of

them, shall, as soon as may be conveniently practicable after

the institutions shall have been established, cause them to be

incorporated, one corporation for both institutions, and shall

convey to the corporation, when created, all the property
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belonging by assignment or appropriation of said executors,

or the survivor of them, to the institutions. In the mean-

time, and until such incorporation, my executors, or the sur-

vivors of them, shall have the management of the institu-

tions." The opinion of the Chancellor is reported in 3 C. E.

Green 256.

Mr. C. Parker, for appellant.

Mr. J. P. Bradley, for respondents.

The opinion of the court was delivered by

Depue, J.

The bequest being for the establishment of an orphan

asylum, and a hospital for sick and infirm persons, is a be-

quest to a charitable use, and the object of this suit, as stated

in the prayer of the bill, is to obtain from this court a con-

struction of the will, and directions to the executors how

best to carry out the design of the testator in regard to these

charities.

The right of an executor, or trustee, or of any other per-

son interested in the execution of a trust, to come into the

Court of Chancery to have the trust established and the

construction of the instrument by which it is created au-

thoritatively settled, is a familiar doctrine of tnis court.

The Court of Chancery has also an extensive jurisdiction

over the subject of charitable uses, to uphold, protect, and

enforce their execution. But this jurisdiction is not so

universal as to include the execution by the court of all

trusts, or to authorize its interference in all cases of bequests

to charitable uses. Its authority can only be invoked in

exceptional cases, where no trustee is interposed, or where

there is no person in esse capable of taking, or where the

charity is of an indefinite nature, or its execution according

to the original purpose is, or has become, impracticable.

Where the charity is definite in its objects, and lawful in its
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creation, and capable of being executed according to the

directions of the donor, and it is to be executed and regu-

lated by trustees, whether they are private individuals or a

corporation, the administration properly belongs to such

trustees, and the king as parens patriae, has no general

authority to regulate or control the administration of the

funds. In all such cases, however, if there be any abuse or

misuse of the funds by the trustees, the Court of Chancery

will interpose, at the instance of the Attorney General, or the

parties in interest, to correct such abuse or misuse of the

funds. But in such cases the interposition of the court is

properly referable to its general jurisdiction as a court of

equity to prevent abuse of a trust, and not to any original

right to direct the management of a charity or the conduct

of the trustees. 2 Story's Eq., § 1191. I have been thus

particular in stating the jurisdiction of the Court of Chan-

cery in matters of this kind, because we are asked by the

prayer of the bill to direct the executors how best to carry

cut the design of the testator in regard to his charity ; and

much of the argument which was addressed to this court

bore upon the question as to how the charitable institutions,

proposed to be founded by the testator, might be most effi-

ciently managed to effectuate the benevolent objects he had

in view. Unless, by reason of the incomplete testamentary

disposition of the testator, or the existence of the defects in,

or difficulties in the execution of, the trusts above indicated,

this court is called upon to frame a scheme for its execution

in order to prevent a failure of the trust, we have no juris-

diction to inquire how the testator's bounty might be most

judiciously administered, or to advise the executors how they

shall exercise that discretion, which, to a certain extent, must

be vested in every trustee in the management and adminis-

tration of a trust. The jurisdiction of the court extends no

further than to ascertain the intent of the testator, from the

language he has used ; and when such intent is ascertained,

if the trust does not fall within the class of incomplete trusts

that require the aid of the Court of Chancery to sustain or
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execute them, we have no jurisdiction to interpose, unless it

be to restrain the executors from any proposed abuse of the

trust or misuse of the trust funds.

In this case the charity is definite in its objects, and is

capable of being executed according to the directions of the

donor ; and trustees for the establishment of the institutions

are appointed, and provision is made for a corporation for

the complete management of the trusts. It does not there-

fore come within the jurisdiction of chancery, by reason of

any inefficiency of the scheme of the donor, or practical diffi-

culty in its execution according to his directions, or for the

want of competent trustees to carry it into effect.

It was admitted on the argument, and is not charged

otherwise in the bill, that the executors are properly proceed-

ing with the administration of the estate, and that they pro-

pose and intend with the residue of the estate, as soon as

practicable, to establish in the fifth ward of the city of

Newark an orphan asylum, which they propose to call St.

James Roman Catholic Orphan Asylum, and also a hospital

for sick and infirm persons ; and that they propose and

intend as soon as said institutions shall have been established,

to cause them to be incorporated in one corporation, and

upon such incorporation to convey to it the funds appro-

priated to those institutions, taking upon themselves the

management of the institutions until such corporation is

effected. This enumeration of acts proposed and intended

to be done by the executors, comprises all the duties to be

performed in the literal and complete execution of the trusts

declared iu the will. But it is said that the executors, while

they propose to carry into effect all the directions of the will

in their literal terms, meditate a violation of their duties as

trustees, in that they propose with the trust funds to estab-

lish an orphan asylum and hospital purely charitable and of

a general nature, in the management of which protestants

will not be excluded, and in which the tenets of the Roman

Catholic church will not be taught, or the forms of worship

of said church be adopted, either exclusively or in preference
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to those of any other religious denomination. And the charge

in the bill is, that the intent of the testator was to create the

two specified institutions for general charity, and for the

reception and benefit of persons, without regard to religious

belief, but to be under the control and management exclu-

sively of the Roman Catholic church ;
in both of which, reli-

gious services should be had and religious instruction given,

according to the tenets and form of worship of the Roman

Catholic

&
church ; and that, in order to secure that result, the

trustees managing said institutions, when incorporated,

should be members of the Roman Catholic church, and the

institutions should each be subject to the right of visitation

for spiritual purposes, by the bishops and clergy of said

church.

The intent to make these institutions denominational in

their management, is sought to be deduced from the fact

that the testator was, for a long while prior to his death, an

earnest Roman Catholic, and a large contributor in the

building of St. James Roman Catholic church in the fifth

ward, in Newark, in which he was a stated worshipper j
and

that the charity cannot be rightly administered, as regards

the asylum, without sectarian instruction ;
and that the

hospital, to be properly carried on, requires the presence of

nurses and religious ministers who may give consolation to the

sick and dying. These considerations, it is urged, indicate that

the testator, when he designated the name of the institution

as St. James Roman Catholic Orphan Asylum, had reference

to similar institutions which the Roman Catholic church had

under its care, and manifested his intention that the asylum

and hospital should be under Roman Catholic management,

governed and carried on as Roman Catholics ordinarily gov-

ern and carry on like institutions.

It sufficiently appears from the preceding bequests in this

will, that the testator was a Roman Catholic in his faith.

But it will be found that the cases in which a consideration

of the religious faith of the founder of a charity is resorted

to for the purpose of ascertaining his intent, are without.

Vol. iv. 2 i
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exception, cases in which the primary object of the founda-

tion was the propagation of religious doctrines, or the donor

in the instrument of foundation has made some express pro-

vision relative to the religious instruction to be given. In

Attorney General v. Calvert, 23 Beav. 258, Sir John Romilly

classifies charities, with a view to this subject, into ecclesias-

tical, educational, and eleemosynary charities, and says that

in ecclesiastical charities, the object being to promote reli-

gion, the opinions of the founder are of paramount import-

ance; in educational charities, the opinions of the founder

are only of value when some directions are given by him

relative to the religious instruction to be given to the pupils

to be taught, and only for the purpose of explaining and

elucidating any obscurity which may be found in such direc-

tion; in eleemosynary charities, the religious opinions and

tenets of the founder are wholly to be disregarded, and are

to be treated as forming no indication of his intention on

which the court can act. In an earlier case before the same

judge, (Attorney General v. SJierborne Grammar School, 18

Beav. 256,) there is an illustration of an educational charity

where the court acted upon an intent that the charity should

be denominational, deduced from the instrument of founda-

tion. That was a grammar school, established by King

Edward VI for the education, teaching and instruction of

boys and young men. By the letters patent, the governors

named were created a body corporate, and were empowered

with the advice of the bishop of Bristol for the time being,

to make fit and wholesome statutes and ordinances in writ-

ing, relating to the ordering, governing, and directing, of

the master, sub-master, and scholars of the school. The

regulations adopted by the corporation, with the approval of

the bishop, subjected the charity to Episcopal management.

In sustaining the power of the corporation to make such regu-

lations, the Master of the Rolls says :
" Unless the clause in

the letters patent be excluded entirely from consideration, I

think it impossible to come to any conclusion other than this,

that the founder intended that the advancement of the doc-
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trines of the Church of England, and the instruction and

education of youth who belonged to that church, should be

the primary object of his foundation, and that he sought to

secure that object by providing that the rules for the govern-

ment of the institution should receive the sanction of one of

the prelates of that church."

Shore v. Wilson, which involved the construction of Lady

Hewley's charities, does not conflict with the principle above

stated. That charity was, first, for the relief of " poor and

godly preachers of Christ's holy gospel," and the widows of

such persons ; second, for educating young men designed for

the ministry of Christ's holy gospel; and, third, for the

maintenance of an almshouse or hospital. By the rules

made by her " for the better ordering, choosing, and govern-

ment of the poor of the almshouse," which were referred to

in the deed of gift, she described the persons to be admitted,

as " poor and piously disposed of the protestant religion, that

can repeat the Lord's prayer, the creed, and ten command-

ments, and Mr. Edward Bowies' catechism." The educa-

tional branch of the charity was primarily designed for the

dissemination and propagation of religious doctrines, and the

persons to be benefited by the alms to be dispensed were to

be selected with reference to their religious faith. In order

to ascertain the persons who were entitled to enjoy the

benefits of the charity, the court had recourse to the secta-

rian associations and connections of the founder, not thereby

to control the administration of the charity, but for the

purpose of ascertaining the meaning of the ambiguous words

used by the donor in defining the class of persons who were

to be partakers of her bounty, on the ground that the words

used by her were so indefinite and uncertain, that without

resorting to their signification as used by the sect to which she

belonged, and to the doctrines taught in the catechism referred

to, the court could not understand what was meant by them ; or,

as was said by Lord Chief Justice Tindal, " for the purpose of

making the written instrument speak for itself, which otherwise

would be either a dead letter, or would use a doubtful tongue,
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or convey a false impression of the meaning of the testator."

9 Clark & Fin. 355, 567 ; 11 Sim. 632, note to Attorney Gene-

ral v. Shore; Attorney General v. Wilson, 16 Sim. 210; At-

torney General v. Drwnmond, 1 Con. & Laioson, 210 ; S. C,

on appeal, 2 Eng. L. and Eq. 15-23 ; Miller v. Gable, 2

Demo 521, 540 ; Robertson v. Bullions, 1 Kern. 243. In a

later case before Lord Cranworth, the learned Chancellor, in

commenting on Shore v. Wilson and Attorney General v.

Drummond, uses the following language :
" In Lady Hewley's

case, and in the later case from Dublin, Drummond v. At-

torney General, parol evidence was received only to enable

the court to understand and construe the deed under which

the trusts existed. The great question in the former case

was as to what was the sense in which the words " godly

preachers of Christ's holy gospel " were to be understood in

the deed creating the trust ; and in the latter, the question

was in like manner as to the meaning of the words " Protest-

ant Dissenters." In both these cases, the parol evidence was

necessary in order to enable the court rightly to understand

the deed. Certain words were used which it was necessary

to construe, and this could not be done without admitting a

great deal of evidence as to the state of religious parties at

the time when the deeds were framed. For such a purpose,

the evidence was most reasonable. It was like the evidence

afforded by a dictionary which enables us to translate a

foreign language, or a book of science which gives us the

meaning of words of art." Attorney General v. Clapham,

31 Eng. L. and Eq. 164.

The charity which was before the Court of Chancery of

England, In the matter of the Norwich Charities, 2 Mylne &
Oraig 275, in the character of the bequest creating it, is

similar to that now under consideration. The bequest was

for establishing a hospital for keeping, bringing up, and

teaching young and very poor children, who were without

friends to help them, and for the helping and curing of poor,

distressed men, women, and children, who should be hurt by

falls or otherwise, or should be diseased and likely to be



JUNE TERM, 1868. 513

Attorney General v. Moore's Executors.

cured. The testator was a member of the Church of Eng-

land. The Lord Chancellor held the charity to be not ex-

clusively a Church of England charity, so as to make it proper

to place it under the superintendence of a body of trustees

consisting entirely of members of that church. The counsel

who contended for the denominational aspect of the charity,

pursued the same line of argument that was adopted here

—

the necessity that the children should be instructed in re-

ligion, and the presumption that the donor would not be

indifferent as to what religious doctrines they should be

taught. Lord Cottenham, C, disclaimed all right to proceed

on such grounds in the selection of trustees to manage the

charity, and said :
" If I should say that the master was

wrong in appointing the four trustees, who are not members

of the Church of England, I could only come to that decision

upon the ground that I found something in the charter, or in

the constitution of the charity, which would lead me to con-

clude that it was meant to be exclusively confined to the chil-

dren of members of the Church of England." In the course of

his opinion the Chancellor states the rules by which the Court

of Chancery is guided in the matter, as follows :
" The mas-

ter in selecting new trustees has, with my entire concurrence,

whenever the charity was for church purposes, selected as

trustees persons who were members of the Church of England.

It has been thought proper, that when the object of the trust

has been exclusively connected with one particular religious

party, the trustees who were to have the control over it,

should be of the same religious party. The question is, what

are to be considered church purposes ? When I look to this

foundation I can find nothing alluding to a church purpose

;

and I cannot hold, because I may have reason to suppose

that Thomas Anguish, (the donor,) when he made his will

in the year 1617, was a member of the Church of England,

that, therefore, he intended that the only objects of his

charity should be persons who belonged to the Church of

England. He could easily have declared such an intention,

if he entertained it."
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It will be perceived that in Attorney General v. Sherborne

Grammar School, the Master of the Rolls arrived at the con-

clusion that the charity in question was denominational in

its management, by force of express directions of the donor,

which indicated that the primary object of the charity was

the advancement of certain religious doctrines, and the

education of persons who possessed certain qualifications

connected with the religious faith they professed. Another

observation sustained by the cases is, that the courts in de-

claring that any eleemosynary charity is denominational in

its management, in the absence of express directions as to the

management and direction of the charity, are uniformly led

to that conclusion by the circumstance that the benefits are

to be enjoyed exclusively by persons of a particular religious

belief. An eleemosynary charity is essentially unsectarian,

both in its management and in the scope of its benevolence,

and it can only become sectarian in either respect, when such

restrictions or limitations are imposed by the declared intent

of the donor in the instrument of foundation. A corporation

created for the execution and administration of such a

charity is a lay and not an ecclesiastical corporation, and,

therefore, not subject to ecclesiastical visitation, even though

composed of ecclesiastical persons, or provision is made in

the instrument of foundation for the maintenance of priests

within the hospital to celebrate divine service to the poor.

2 Co. Litt. 342, a; 1 Black Com. 471, and note. "It is the

object for which the house was established that makes it a

spiritual or a lay foundation. If a hospital be established

for the relief of the poor, and if there be no cure of souls

attached to it, it is a lay foundation, though the founder has

annexed, as a qualification of the office, that no person shall

be master or warden of it except a clerk in holy orders."

Attorney General v. The Master and Brethren of the Hospital

of St. Cross, 21 Eng. L. and Eq. 397, per Sir J. Romilly,

M. R.

The charity in this case comes within the legal designation

of an eleemosynary charity. The propagation of religious
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doctrines was not the primary object of the foundation. The
purpose the testator had in view, was the establishment of

an asylum and hospital for the benevolent purposes for which

charitable institutions of that description are usually estab-

lished. The principles upon which the cases cited above

were decided, exclude from our consideration any reference

to the religious faith of the testator in putting a legal con-

struction on his will.

On the argument, some stress was put on the fact that the

Roman Catholic church has many orphan asylums and hos-

pitals under its care, with orders of men and women specially

trained for this department of christian labor, one of which

—the St. Mary's Orphan Asylum—is located in Newark

;

and it is charged in the bill, that the testator, when he

directed the establishment of an asylum, to be called St.

James Roman Catholic Orphan Asylum, had reference to

like asylums governed and carried on under the control and

management of Roman Catholics, with whose existence and

character he was familiar. There is nothing on the face of

the will that evinces any design to assimilate the asylum the

testator projected, to other institutions established for like

purposes. While it is allowable to construe a will by the

four corners of the instrument, yet it is not permitted to the

court to travel outside of it to annex provisions or introduce

qualifications, or for any other purpose, except it be to

ascertain the meaning of the language of the testator, where

he has expressed himself in ambiguous terms. See Colpoys

v. Colpoys, Jacob 451, per Sir Thomas Plumer, M. R.; Shore

v. Wilson, 11 Simons 631, per Tindal, C. J. ; Mann v. Ex^rs

of Mann, 1 Johns. C. It. 234; S. C, 14 Johns. R. 1. There

is no ambiguity or uncertainty in the language in which

this bequest is framed that requires the aid of averment

;

and we must be governed in ascertaining the intent by the

words by which this charity is created.

It is not claimed by the relator that the charity was

intended to be for the benefit exclusively of persons of the

religious faith of the testator. The right of management and
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control cannot, therefore, be claimed to be in persons of

Roman Catholic connection, because of the charity being

exclusively for the purposes of that church. It is admitted

in the bill that both the proposed institutions were intended

to be for general charity, and for the reception and benefit

of persons, without regard to religious belief. If they are

to be subjected to the control exclusively of the Roman
Catholic church, they must, therefore, have become so by

force of some express directions in the will of the testator,

touching their government and management.

Treating the orphan asylum as the main and controlling

purpose of the charity, and viewing that as an educational

charity, has the testator given any directions as to the

religious instruction to be taught to those who shall be ad-

mitted to the asylum, or as to the management of either

institution, with a view to the propagation or inculcation of

any particular religious doctrines ? The affirmative of this

proposition depends solely upon the name which he directs

to be given to the asylum, which is the name of the church

at which he worshiped, and whose pastor he selected as one

of his executors. On this branch of the case, two cases

(3Iiller v. Gable, 2 Denio 492, and The People v. Steele, 2

Barb. R. 398) were cited and much relied on. In both of these

cases the charities were churches, established as religious

societies. There was no dispute that the primary and sole

object of their establishment was the dissemination of

religious doctrines ; and the remark of the court, that in a

grant to a religious corporation its distinctive denominational

name, as descriptive of its ecclesiastical connection, was in-

dicative of the particular religious tenets designed to be

propagated, is applicable only to societies established for

religious purposes.

The charity now under consideration is not an ecclesiasti-

cal charity, and the point of this case is not the inquiry

whether the testator designed to make these institutions

Protestant or Roman Catholic in their management and

control, but whether he intended to subject them absolutely
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to any denominational management, or designed that the

entire administration of the charity, including its spiritual

and educational as well as its purely eleemosynary duties,

should be vested in the corporation to be organized under

the direction of his executors in their discretion, without

prescribing the religious faith of the persons under whose

care the institutions should be placed, and by whom they

should be managed.

It is obvious that if this charity is not an ecclesiastical

charity, the name given to the institutions does not afford an

indication of an intent to subject them to denominational

control. They may bear the proposed name, and still

retain their character as purely an eleemosynary charity.

Especially is this the case when the testator has designated

the instruments by which the charity is to be administered,

without any qualifications as to the manner of administra-

tion. And if it be conceded that the name proposed does

afford some indication of an intent to make the institutions

denominational, it is exceedingly slight, and is overcome

by the unmistakable evidence in the language of the bequest,

of the trust and confidence reposed by the testator in his

trustees. He selects as trustees two persons, one of whom is

a protestant, and the other a priest of his own persuasion.

He describes one as mayor of the city of Newark, and the

other as pastor of St. James Roman Catholic Church, in

Newark, and bequeaths and devises to them the estate out

of which the fund for the charity is to be raised, absolutely

and with full power of disposition. He directs that they

shall establish these institutions, and when established, that

they shall cause them to be incorporated, and that they shall

have the management of them until incorporated ; and he

vests in the survivor the power to execute these trusts in case

of the death of one. The testator has contented himself with

declaring the objects of the charity, leaving the trustees to

regulate its details and provide for its management in their

discretion, with no other restriction on the exercise of that

discretion than that the institution he provides for shall be
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called St. James Roman Catholic Orphan Asylum. If an act

of incorporation is procured, expressed in the same language

as is used by the testator in this bequest in which the trus-

tees named by him are named as corporators and managers,

it would be impossible, by any known canons of constructiou,

to so construe it as to make the institutions, when incorpo-

rated, denominational in their management, or subject to

ecclesiastical visitation. The scheme set forth in the proposed

act of the legislature, annexed to the bill of complaint, and

which is necessary to give this charity a denominational cast,

illustrates the difference between the words of the bequest and

the appropriate language to give expression to an intent to

make an eleemosynary charity denominational in its manage-

ment, and subject it to ecclesiastical visitation.

The only jurisdiction of the Court of Chancery over this

charity is to decree the- legal construction of the bequest, and

to restrain the trustees from diverting the trust funds from

the declared purposes of the trust. Beyond that, we have

no jurisdiction to direct or advise the trustees as to the man-

ner in which they shall exercise their office as trustees, or

regulate the internal management of the charity. The con-

siderations urged here, connected with the religious faith of

the testator and the name of the institutions his benevolence

projected, may properly be addressed to the executors to in-

fluence them in the conduct of these institutions while un4er

their control, and in the constitution of the corporation by

which the charity is finally to be administered ; but they do

not furnish the elements upon which this court can act in

construing the will of the testator, to declare that he has

given such directions on that subject that a departure from

them will be a diversion of the trust funds from the declared

objects of the trust, such as would require the interposition

of this court to restrain the executors, or to punish them for

a violation of their duty as trustees.

The conclusion is, that the testator has provided for an

asylum and hospital for the general charitable purposes which

such institutions are designed to promote, and that the right
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to establish those institutions for the purposes specified, and

to determine the manner in which they shall be organized,

is vested in the executors, with no other restriction than that

the institutions, when established, shall bear the name men-

tioned in the will ; and that they are not bound to place

them under the direction of the Roman Catholic church, or

to subject them to the visitation of the bishop or clergy of

that church, or to cause its worship to be adopted, or its

tenets to be taught exclusively, or at all, except as their own
judgment impels them.

The decree of the Chancellor appealed from, dismissed the

oill with costs. The bill was filed at the instance of the

executors, with the view of having the construction of the

will settled by a decree of the court for their guidance,

before the erection of suitable buildings for the purposes of

the charity was commenced. Where the duty of a trustee

is a matter of doubt, it is his undoubted right to ask and

receive the aid and direction of a court of equity in the

execution of his trust. Kearney v. Macomb, 1 C. E. Green

189. In such cases, if reasonable grounds exist for coming

into the court to obtain the construction of the instrument

creating the trust, the practice is to allow the costs and

expenses, as it respects all the parties, and as between

attorney and client, out of the trust funds. 1 Redjield on

Wills 493; 3 DanielVs Ch. Pr. 1554. This case comes within

the application of this principle. The costs, and a reason-

able counsel fee on both sides, both in this court and in the

Court of Chancery, should be allowed out of the trust estate

;

the amount of counsel fees to be settled by the Chancellor.

In this respect the decree of the Chancellor is modified ; in

all other respects, it is affirmed.

Bedle, J., dissenting.

A bill was filed in the Court of Chancery, in the name of

the Attorney General, upon the relation of the Roman Catho-

lic bishop of the diocese of Newark, for an authoritative
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construction of a charitable trust in the will of Nicholas

Moore, deceased, late of the city of Newark. The testator

died July 1st, 1865, having made his will March 29th, 1865.

By it, after providing for the payment of his debts, he gives

$700 to his executors, out of which they are to pay his

funeral expenses, and the balance to pay to the pastor of St.

James Roman Catholic church in Newark, to be disposed of

by him at his discretion, for the benefit of his soul and

the soul of his deceased wife. He then gives and devises to

his executors, and the survivor of them, all the residue of

his estate, real and personal, in trust, first, to pay three

several legacies of small amounts, and then, in the fourth

place, to pay and appropriate $1000 for the building of an

altar in St. James Roman Catholic church aforesaid, and the

sum of $600 for the construction of two side windows in said

church, one to contain his name, and the other that of his

deceased wife ; also, in the fifth place, to pay to St. Mary's

Orphan Asylum, then or lately located in Newark, (which

by the answer appears to be a Roman Catholic institution,)

the sum of $400, and then, as follows :
" Sixth. With the

balance of my estate which may remain after executing the

foregoing trusts, to establish, as soon as may be practicable

after my decease, in what is now know as the fifth ward

of said city of Newark, an orphan asylum, to be called St.

James Roman Catholic Orphan Asylum, and also hospital

for sick and infirm persons ; and my said executors, or the

survivor of them, shall, as soon as may be conveniently

practicable after the institutions shall have been established,

cause them to be incorporated, one corporation for both in-

stitutions, and shall convey to the corporation, when created,

all the property belonging by assignment or appropriation

of said executors, or the survivor of them, to the institutions.

In the meantime and until such incorporation, my executors,

or the survivor of them, shall have the management of the

institutions. Lastly. I hereby constitute and appoint Theo-

dore Runyon, now mayor of said city of Newark, and

Reverend John M. Gervais, now pastor of St. James Roman
Catholic church in Newark aforesaid, executors, &c."
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The amount of the residue is not certain. The relator

alleges that it will be about $40,000, and the executors say

that they are now unable to state what the amount will be.

The relator claims that the testator intended the two institu-

tions to be of a denominational, religious character, that is,

Roman Catholic. The executors claim that they are entirely

secular charities, and to be managed without reference to

any particular denominational regulation. No question is

or can fairly be raised as to the duty of the Court of Chan-

cery to see that trusts for the establishment of charities, such

as are indicated in this will, are faithfully carried out. The

intention of the founder must be observed. If it appears

from the will that he intended these institutions to be under

Roman Catholic religious regulation or management, this

court has no option but to compel the executors to carry out

that intention. What, then, did the testator intend concern-

ing that ? This, now, is simply a question of religious man-

agement, and not as to the extent of the charities, so far as

those who are to be benefited by them are concerned. That

will be hereafter considered. These charities, in their nature,

are eleemosynary, and need not be under denominational

control. Religious instruction and consolation, however, are

fitting and proper in their management, and were the will

entirely silent on this subject, it would not be presumed that

religious education was intended to be excluded from the

asylum, or religions privileges and comforts from the hos-

pital. No such presumption as that is to be overcome in

looking for the intention of the testator in his will. The

only presumption that would arise, in the absence of any

expression to the contrary, would be that he either intended

his charities to be free from exclusive sectarian regulations,

or that he was willing that those to whom the management

was entrusted should exercise their discretion about it. And
this is not a violent, stubborn presumption, for such charities

are often under denominational control. They may be en-

tirely secular, or they may be a part of the system recog-

nized and fostered by a particular denomination to propagate
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its faith and practically exemplify it. The bill states " that

the Roman Catholic church has many orphan asylums and

hospitals under its care, with orders of men and women

especially trained for this department of christian labor;"

and that is distinctly admitted in the answer. The inquiry,

then, fairly arises, did the testator, when he directed his

executors to establish an orphan asylum and hospital for sick

and infirm persons, mean such as are purely secular, and which

might only be presumed to be so, or did he mean such as are

analogous to those recognized and maintained under the pat-

ronage of the Roman Catholic church ? This question, it is

true, must be settled by the will itself, yet in reading it we

ought to put ourselves in the place of the testator, with the

light of the circumstances that surrounded him, and then see

how the language of the will affects its subject matter. 1 Jar-

man on Wills 349, note, ch. 14.

That he was a Roman Catholic is admitted. His other

bequests, excepting three inconsiderable legacies, show his

attachment to that church. That church recognizes the

maintenance of orphan asylums and hospitals, as a part of

its christian labor. These facts, although of the religion and

religious surroundings of the testator, are competent, under

the well known principle of construction already stated, as

lights to help ascertain the meaning and application of the

language used. Religious opinions of the founder of a

charity are sometimes admitted to control the objects of it,

or the administration of the trust, where the charity is

created to promote a religious establishment or religious

education, and when the intention as to the religion to be

promoted is not expressed, or expressed in a very uncertain

way. In such cases the object being to promote religion,

and it so appearing in the instrument of foundation, it has

been presumed that the founder intended some particular

form of religious doctrine to be taught or supported, and

that he could not have intended to propagate any other form

than his own. Hence, his own has been considered to con-

trol. This seems to be the principle announced by Sir John
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Romilly in The Attorney General v. Calvert, 23 Beav. 258,

and without controverting it, it is only necessary to say that

it lias no application to the rule of construction now invoked.

Concisely stated, it is as follows : the object being to promote

religion, some form was presumed to be intended, and hence

his own was that form, unless expressed otherwise. That is

not a doctrine of construction, but of legal presumption.

The rule of construction referred to, is stated by Lord Chan-

cellor Cottenham, in the case of The Attorney General v.

Shore, in the House of Lords (11 Sim. 639), upon the

admissibility of extrinsic evidence to ascertain the intention

of Lady Hewley in her charities " to godly preachers of

Christ's holy gospel/' &c. After the delivery of the opinions

of the learned judges, to whom the several questions in the

cause had been referred, the Lord Chancellor, in moving the

judgment of the house, uses this language : "Your lordships

will have observed that in the discussion in the Court of

Chancery, a very large range of evidence was admitted with

a view of coming to a decision as to what was the intention

of Lady Hewley, which could, after all, only be judged of by

the language and views used in the deeds. In what respect

and for what purposes this evidence was properly received,

was the subject of one of the questions put to the learned

judges, and has been the subject of some difference in their

opinions. It does not appear to me necessary to consider

minutely these differences, because I conceive that keeping

strictly within those rules which all the opinions recognize,

there is sufficient, upon the view taken by the great majority,

to support the conclusion to which they have come upon the

main point in the case. It was very clearly and shortly

laid down by Mr. Baron Gurney, 'that that part of the

evidence which goes to show the existence of a religious

party, by which the phraseology found in the deeds was

used, and in the manner in which it was used, and that Lady

Hewley was a member of that party, is admissible;' that

being in effect no more than receiving evidence of the cir-

cumstances by which the author of the instrument was
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surrounded at the time." The principle is here laid down

that the intention must be judged of from the instrument,

and in the light of the circumstances surrounding at the

time. Let us, then, take this familiar principle with the

circumstances surrounding the testator, and proceed to

ascertain from the will the character of the charities in-

tended. The asylum and hospital are mentioned as two

institutions, yet he directs that they shall be incorporated as

one—" one incorporation for both institutions." From this,

it is evident he intended both to be under one management,

and the reasonable construction of the clause, " an orphan

asylum, to be called St. James Roman Catholic Orphan

Asylum, and also hospital for sick and infirm persons," taken

in connection therewith, is, that the asylum and hospital

should be called St. James Roman Catholic Orphan Asylum

and Hospital for sick and infirm persons.

Now, does this name mean anything, or is it delusive and

senseless ? Does it mean a secular charity purely, or such a

charity as is well recognized by the Roman Catholic church,

with which, as it appears, he was familiar ? St. Mary's Orphan

Asylum was an orphan asylum merely. That was Roman
Catholic, and he gave to it. This charity is for orphans, and

sick and infirm persons besides. Does he mean to have this

charity just what he calls it, or something else? Names, like

titles to acts of the legislature, may denote character and

quality, or they may indicate but little. Whether either, de-

pends much upon the name itself, and, in this case, upon how

it is used. It is no uncommon thing to name insiitutions,

whether educational, religious, political, or charitable, from

individuals concerned in or connected with the general object

of the institution. From that no particular quality can be

drawn. Churches are often named after saints, and no de-

nominational character may be deduced from it ; but when in

addition to that, a peculiar denominational name is added, as

for instance, the St. James Roman Catholic church, no one

could hesitate to believe that it meant what it said, that it

showed as plainly as words could make it, that the church
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that bore that name was a Roman Catholic church ; and so

of all other churches of any sect or creed. The name,

whether Baptist, Episcopalian, Methodist, Presbyterian, or

whatever religious sect it may be, is always considered as

showing the denominational character of the church, and no

one could reasonably think otherwise. Denominational

names, so far as common observation goes, are only used to

denote character or some quality when applied to church

organizations, and to the common understanding the same

rule would naturally apply to any organization that may be

managed under some religious discipline, whether it be an

orphan asylum, a hospital, or a school. The compound

adjective, Roman Catholic, prefixed to either, would, accord-

ing to natural and plain construction and understanding,

give that peculiar quality to it. Those words would designate

the kind of an institution it should be, just so far only as

they would qualify the substantive. In the absence of words

of quality, I concede that this charity would not be under

denominational control as to religion, but when such words

are given by which it shall be called as long as the institu-

tion shall survive, I cannot hesitate to believe that the

founder intended that the object of his bounty should be just

what he called it. It was suggested that the testator may

have intended in the name he gave, to show his attachment

and respect for the St. James Roman Catholic church, of

which he was a member. Had he simply called his charity

St. James Orphan Asylum and Hospital, there might have

been some plausibility in the suggestion ; but when he goes

further and adds the name of a religious denomination, I

cannot believe that simply to commemorate that church, he

meant to have, for all time, the strange inconsistency of a

denominational name to a charity only secular, particularly

when no such intention is found in the will. What right

have we to say that he did not intend that institution to be

what he called it? Why should we not rather say that he

meant what he called it, when a name so significant and

characteristic is given ? If we do not, then we surmise and

Vol. iv. 2 k
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wonder why he should have fixed a designation so anomalous.

Every effort to account for it like the one stated, takes us

away from the terms of the will, and gives no solution that

can satisfy or explain. This designation by name overcomes

all presumption that the charity was only secular, by reason

of any general words employed. It is not the policy of the

law to raise violent presumptions to disconnect charities from

religious denominations. Their management is often better

and more earnest under the regulation of a particular faith,

than under the common humanity of even enlightened

society. Still the presumption of the law should not be dis-

turbed, except when a sufficiently distinct intention to the

contrary is manifested. The intention of the founder is

clear in this case, unless something is found in his will to

indicate that he did not mean his institutions to be what he

called them. Is there anything of that character?

The next direction is to incorporate them as one. This is

proper and convenient for the management and perpetuity

of the trust. A reference to the legislation of this state

shows that St. Mary's Orphan Asylum, referred to in the

testator's will, was incorporated March 10th, 1853, (Laws

1853, p. 405); and that, from the answer, is wholly under

denominational management. Whether under Roman Catho-

lic regulations or not, these institutions ought to be incor-

porated. But the chief reliance against any secular character,

is in the fact that the testator directs that in the mean-

time, and until such incorporation, his executors, or the sur-

vivor, shall have the management of the institutions; and

also in the fact that whilst one of the executors is a Roman
Catholic, the other is a Protestant. The order of the execu-

tors' duties concerning this trust, as stated in the will, is as

follows: First, to establish the institutions. That would

comprehend their erection, and perhaps organization. Sec-

ondly, after their establishment, as soon as conveniently

practicable, to cause them to be incorporated. Thirdly, to

convey the property to the corporation. Now it might be,

that between the establishment and incorporation there
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would be some unavoidable delay ; and to meet that contin-

gency, the right to manage was given to the executors, or

their survivor. Even with an intention that the institutions

should be Roman Catholic, it is not strange that the testator

should associate with the other executor, who is a clergyman,

a lawyer occupying official position, for the settlement of his

estate, and to hold, invest, and control the residue, in trust

to be appropriated for the purposes intended. Such duties

require skill, integrity, and good judgment; and besides, legal

knowledge, if not indispensable, was desirable, and likely to

be sought for. That executor is not selected in the will

because he is a protestant, or even as mayor. Reference to

his office is only made as descriptio personce. He is selected

as an individual. What knowledge, if any, the testator had

of his faith, at the time of the making of the will, does not

appear, and nothing is shown, otherwise than that he was

appointed as a competent, trustworthy, legal business man,

who could be relied upon to carry out all the trusts of the

will, in connection with the testator's pastor. It is fairer to

argue that because he appointed a Roman Catholic priest

one executor, that he expected he would more immediately

control the religious features of his bequests, leaving the

other executor to attend to the strictly business parts of his

trusts, than from the fact of the protestantism of the latter

to infer that the testator did not mean the name of his

charity to indicate the truth. To establish and organize

those institutions, if to be under Roman Catholic control, to

incorporate them, and when incorporated to convey to the

corporation, are not more inconsistent for a protestant, than

to pay out money for the soul of the testator and his wife,

or for the erection of an altar and memorial windows in a

Roman Catholic church, or for the benefit of another Roman
Catholic Orphan Asylum. If the testator had confidence

that he would do the one, he naturally could expect that he

would do the other. It is very apparent that any manage-

ment the executors or the survivor might have to exercise,

would only be temporary between the establishment and the
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incorporation, and it would depend very much upon the

executors themselves whether they or either of them would

have to take the management at all. With proper action

on their part, any such necessity could hardly be expected

;

and I see no reason why the testator could not have relied

upon the lay executor to do whatever that necessity required

of him, even if those in Roman Catholic orders or faith should

control the religious management. We must be better satis-

fied, than from the disclosures of this case, that the testator

had reason to believe his lay executor could not, in con-

science, carry out one object of his trust as well as another,

before we allow the simple fact that he was a protestant,

with no evidence that the testator knew he had any protest-

ant sectarian faith, to be used to overcome what I conceive to

be a designation of what these institutions should be.

The idea that he intended a sectarian charity, at least in

management, is also encouraged from the fact that he made

no provision for its permanent support. It seems to be

conceded, from the scope of the pleadings, that the estate is

barely sufficient to establish the institutions with any reason-

able capacity. He was familiar with the care exercised in

his own denomination over this class of charities. He knew

of their men and women qualified for that department of

labor. And it is more reasonable to believe that in the absence

of any provision for their support, he trusted to that liberal-

ity and care which were his immediate surroundings, rather

than to promiscuous aid.

The view already taken is entirely inconsistent with the

idea that he intended to leave all questions of religious man-

agement to his executors, from the general nature of their

powers. But a word more as to that. The powers given

certainly imply a large discretion, but they are entirely

consistent with complete subordination to the quality or

kind of charity that the name denotes. There is no clause

necessarily implying an unlimited discretion in the execu-

tors, and I see nothing to encourage the belief that he intended

them or the corporation to exercise their own discretion



JUNE TERM, 1868. 529

Attorney General v. Moore's Executors.

whether the institutions should have any religious regulation

or not, or what it should be. When the will shows that he

contemplated a particular kind of charity, all expressions con-

cerning its establishment, although general when detached,

must be construed in reference to that. The will bears, to my
mind, such convincing evidence of the kind of charities the

testator contemplated, that I shall vote to declare that he

intended his executors to establish those institutions in such a

way as that they shall be under Roman Catholic religious

control.

Who can participate in the benefit of these charities re-

mains to be briefly referred to. No provision being made to

support them, the extent of their usefulness will depend upon

the aid that the benevolent may extend to them, and there-

fore those in the management ought to have a large discre-

tion on this question. It does not follow that Roman Catho-

lics alone are to participate in the benefit, because there is a

Roman Catholic control in matters of religion ; and without

attempting now to abridge the discretion of the executors, it

is only necessary to say that there is no intention disclosed

in the will that Roman Catholic orphans, or the sick and

infirm of that denomination, should alone be the recipients

of the bounty. In the case of The Attorney General v. The

Sherborne Grammar School, 18 Beav. 256, (18 Jur. 636,) the

Master of the Rolls makes the distinction between establish-

ing a school for the education of youth of all denominations

merely, and " regulating a school the primary object of which

was to afford instruction and education to members of the

established church, in such a manner as to enable families of

dissenters to participate in their advantages ;" and he further

says, that " it does not follow because this is a Church of Eng-

land school, that dissenters are to be excluded from all benefit

of the instruction there given." I am willing also to adopt

the suggestion of the same learned Master of the Rolls, in

the case of the Attorney General v. Calvert, (23 Beav.) already

referred to, that "in eleemosynary charities, the presump-
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tion is that he included all." Some of the charities in this

case were subject to certain conditions not religious, others

had duties of a religious nature connected with them, yet

being all eleemosynary as to the benefit, the selection of the

beneficiaries was held not to depend upon their opinions or

denomination. They were of course subject however to the

conditions and duties which the trusts required in the enjoy-

ment of the benefit ; and it was upon the question whether

any religious qualification was required to enable persons to

participate in the charities then under consideration, that the

expression is found in the opinion of Sir John Romilly, that

"in eleemosynary charities the religious opinions and tenets

of the founder are wholly to be disregarded, and are to be

treated as forming no indication of his intention on which

this court can act." This remark is calculated to be misun-

derstood. It means only that the scope of the bounty in

eleemosynary charities is not to be limited by the religious

tenets of the founder. They form no indication that he in-

tended to exclude any who were not qualified with his creed.

It is not claimed by the relator that the objects of these

charities should be selected with any reference to the Roman
Catholic faith. The bill states the contrary, and such, I

think, is the fair construction of the will. The court ought

not to interfere in this respect with the discretion of whoever

for the time being are the legal managers of the institutions,

unless there should be such abuse as to seriously affect the

fair operation of the trust.

The result to which I have come is, that the decree dis-

missing the bill should be reversed, and a decree be made

declaring that the executors shall establish the institutions,

so that there shall be a religious control by the Roman Catho-

lics, the whole mode and all the details in the performance

of that duty to be left to the discretion of the executors or

the survivor, and also that in selecting the persons to be

benefited by the charities, no religious qualification is neces-

sary.
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The decree was affirmed by the following vote

:

For affirmance—Beasley, C. J., Depue, Elmer, Ogden,
Olden, Vredenbtjrg-h, Woodhull. 7.

Foi* reversal—Bedle, Dalrimple, Clement, Kennedy,
Vail, Wales. 6.

DeGroot and wife, appellants, and McCotter, respondent.*

Bill to foreclose mortgage to secure bond conditioned for payment of

principal in five years from date, with interest payable quarterly, and con-

taining an agreement, that should default be made in the payment of the

said interest, or of any part thereof, on any day whereon the same is made
payable, and should the same remain unpaid and in arrear for the space of

thirty days, then and from thenceforth, the principal sum, with all arrear-

ages of interest, should, at the option of the obligee, his executors, admin-

istrators, or assigns, become and be due and payable immediately thereafter,

although the period limited for the payment thereof might not then have

expired. Held—
1. That though time is of the essence of the contract, equity will not en-

force a forfeiture of the credit if the omission to pay interest within the time

specified has been occasioned by the acts or declarations of the complainant.

2. If the omission to pay interest within the time limited has happened

by the negligence of the defendant, the forfeiture has been incurred and

the contract will be enforced.

3. The court will not enforce a forfeiture of credit if the complainant

is himself in fault, or has misled the defendant.

The opinion of the Chancellor is reported ante, p. 72.

Mr. Magie, for appellants.

3fr. Flemming, for respondent.

The opinion of the court was delivered by

Dalrimple, J.

The bill in this case was filed to foreclose a mortgage

given to secure a bond, in the penal sum of $1000, dated on

*Cited in Spring v. Fisk, 6 C. E. Gr. 180 ; Wilson v. Bird, 1 Stew. 354.



532 COURT OF ERRORS AND APPEALS.

DeGroot v. McCotter.

the 1st day of November, 1864, conditioned for the payment

of $500 on the 1st day of November, 1869, with interest

from date, at the rate of seven per centum per annum, to be

paid quarterly. The condition of the bond contains an ex-

press agreement, that should default be made in the payment

of the said interest, or of any part thereof, on any day

whereon the same is made payable, and should the same re-

main unpaid and in arrear for the space of thirty days, then

and from thenceforth, that is, after the lapse of the said

thirty days, the principal sum of $500, with all arrearages of

interest, should, at the option of the obligee, his executors,

administrators, or assigns, become and be due and payable

immediately thereafter, although the period limited for the

payment thereof might not then have expired.

The facts material to a correct decision of the case, as I gather

them from the pleadings and proofs before us, are in substance

as follows. The quarterly payments of interest upon the bond

in question, were regularly and punctually made until the 1st

day of May, 1866, when an alleged default was made in the

payment of the interest which then fell due, and the same

remained unpaid for more than thirty days ; thereupon the

complainant claimed that by reason of such default the

whole principal had become due, and, accordingly, on or

about the 2d of June, then next following, demanded pay-

ment thereof, with all arrears of interest. The demand was

not complied with, nor has the quarterly interest, which fell

due on the 1st of August, 1866, been paid. On the 22d day

of November, 1866, the bill to foreclose was filed, wherein

it is claimed that the credit given by the bond had been

forfeited, by reason of the non-payment of the May and

August interest. The defendant is a resident of New York,

and the complainant of Jersey City, in this state. On the

17th day of April, 1865, the original mortgagee assigned

the mortgage and bond to the complainant. Some time

prior to the 1st day of May, in the year last mentioned, the

defendant had become the purchaser of the equity of re-

demption in the mortgaged premises, and had assumed the
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payment of the mortgage debt. The first payment of interest

made by defendant to complainant was on or about the 1st

day of May, 1865, at defendant's place of business, in New
York. The parties then and there agreed by parol, that the

quarterly payments of interest should thereafter be made

there, and the complainant promised to call at that place

and receive the interest which would from time to time fall

due, declining to give the street and number of his residence

in Jersey City. According to that arrangement, the interest

payments were duly made until the 1st day of May, 1866.

On or about the 2d of June then next, when complainant de-

manded payment of the principal, as well as interest of his

bond, he was tendered the interest, but refused to accept it,

saying that he wanted the principal as well as the interest.

The reason of default, so to call it, in the payments of in-

terest was because the complainant failed to call at the place

appointed, and there receive the quarterly payments as they

respectively fell due. The defendant defends this suit upon

the ground that he is not, under the circumstances, in de-

fault, and has not incurred a forfeiture of the day of payment,

which will in equity be enforced. If the non-payment of

the interest falling due in May or August, happened by the

negligence of the defendant, the forfeiture has been incurred,

and the contract will be enforced, as well in equity as at

law. Such was the ruling of Chancellor Williamson in the

case of Baldwin v. Van Vorst, 2 Stockt. 577. In the decision

of that case, as well as the reasoning by which it is supported,

I entirely concur. On the other hand, if the default or

omission to pay the interest within thirty days after it be-

came due, was the result of honest mistake or misapprehen-

sion, into which the defendant was led by the acts or

declarations of the complainant, a court of equity will not,

under such circumstances, hold the failure to pay, a forfeiture

of the credit. If the complainant failed to call at the time

and place appointed for payment of his interest, and by

reason of such failure the defendant was not able to make

payment within the precise time fixed, equity will not con-
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sider the defendant as in default. He has an excuse for non-

payment, which will, in a court of equity, be regarded as

valid, though by the condition of the bond time is of the

essence of the contract. In the case before us, a court of

equity will, contrary to the general rule, enforce a forfeiture

if incurred, yet there must have been a "default," according

to the meaning of that term as used in the condition of the

bond. If the complainant has given further day of payment,

or in any other way waived the payment according to the

letter of the bond, the default contemplated and provided

against has not happened. In the case of Albert v. Grosvenor

Investment Co., 3 Law Rep. [Court of Queen's Bench) 123,

it was held at law, that there had been no default in pay-

ment of a mortgage, similar to that now in question, where

an extension of time of payment had been given by parol.

The Chief Justice in his opinion in that case says :
" I see

nothing which goes to show that, if by the consent of the

person who is to receive payment the time of payment is

extended, the omission to pay within the time specified must

be a ' default' within the meaning of the word in the bill of

sale ; and it would be monstrous to hold that it was a de-

fault, for the mortgagee might always lead the mortgagor

into a snare by consenting that the time for payment should

be extended, and then coming down upon him by insisting

that there had been a default."

It is not now necessary to determine whether the agreement

by parol can be admitted to change the legal effect and opera-

tion of the writing under seal. The question here is, whether

the default has happened, if the omission to pay was caused by

the defendant's reliance in good faith on the parol agreement.

I cannot see how the complainant can conscientiously insist on

a forfeiture, when all the defendant did, or rather omitted to

do, was in pursuance of a previous agreement between him and

the complainant. The case of Noyes v. Clark, 7 Paige 179,

is directly in point. In that case, shortly before the interest

became due, an assignee of the mortgage, who had assigned

the same and guaranteed the payment, informed the mort-
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gagor of the assignment, but gave him no information as to

the residence of the assignee. The mortgagor, after several

ineffectual attempts to find the last assignee, tendered the

interest to the first assignee, who refused to receive it, on

the ground of the last assignment. A short time thereafter,

while the mortgagor was endeavoring to find the residence

of the last assignee, proceedings in foreclosure were com-

menced, and it was claimed that the day given for the pay-

ment of the principal sum had been forfeited. The court

held, that to take advantage of the non-payment of the interest

and enforce the forfeiture, would be inequitable and uncon-

scientious. The defendant in the case before us, did not

forfeit his credit by his failure to pay the quarter's interest

due on the 1st of May. It is claimed, however, that the

non-payment of the August interest worked a forfeiture and

was a default, according to the proper meaning of that word

as used by the parties. It is said, that when the complain-

ant in June insisted that the principal had become due by

reason of the non payment of the preceding quarter's in-

terest, he thereby gave the defendant fair notice that neither

interest nor principal would thereafter be called for at de-

fendant's place of business, according to the previous arrange-

ment, and hence, it is argued, that the defendant from

thenceforth had no right to rely upon the parol agreement,

but was bound to tender the interest to the complainant

in person, which he did not do. It appears to me

that what passed between the parties in June, was cal-

culated to mislead the defendant and throw him off his

guard. The complainant did not say or intimate that

he should thereafter require the fulfillment of the condition

of the bond according to its letter. He declined to accept

the May interest, which was then tendered, because not

accompanied with an offer of the principal. He insisted on

his right to both principal and interest, and the fair infer-

ence from what he said was, that it would be useless to offer

to pay interest at any time or place, unless the principal, as

well as interest, was tendered. He said, in effect, that he
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would receive no more quarterly payments of interest, and

that he need not be expected to call for auy more, not

because he recalled his parol agreement so to do, but on the

ground that, from what had already taken place, he was

entitled to the penalty, and that he would accept that and

nothing else. He has always since insisted that such is his

right, and never intimated to the defendant that interest

payments would be received at any time or place. Under

these circumstances, I do not think the defendant was bound

to seek the complainant and tender him the August interest

on the precise day when it fell due, or within thirty days

thereafter, in order to save a default. In the first place, the

complainant had advised the defendant that such payment of

interest would not be accepted if tendered ; and in the next

place, if the complainant was willing to waive the alleged

default and receive the August interest, he should have

called for it according to agreement, or at least have given

the defendant fair notice that payment, according to the

letter of the bond, would be required. In this connection, it

must not be forgotten that the defendant testifies that in the

latter part of July he tendered complainant the May as well

as August interest, and the complainant refused to receive

either, on the ground that he was entitled to principal as

well as interest. Though the complainant denies this, yet

he does not say that he ever, after the conversation in June,

shifted his ground or resolved in his own mind not to insist

on a forfeiture, or intimated to the defendant that interest

would be received without the principal. I think it there-

fore fair to say that the complainant, by his own conduct,

prevented a strict tender. According to the principles

already adverted to, the non-payment of the August interest

was not a default of which the complainant can take advan-

tage in a court of equity. He is here asking the enforce-

ment of a forfeiture according to the letter of the bond. We
cannot grant his prayer, because it does not appear that he

is without fault. It is not necessary to consider whether, as

insisted by defendant, the complainant acted in bad faith, or
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from a mere mistaken notion of his legal rights. In either

event, the result was the same—to 'mislead the defendant.

The conclusion to which I have come is, that the decree

of the Chancellor should be reversed, and that the proceed-

ings of the complainant must be stayed, upon the pay-

ment of the moneys now due according to the agreement,

without costs. An order must therefore be entered, that

upon payment to the complainant, or his solicitor, within ten

days, of the amount now due as aforesaid, to be ascertained

if necessary under the direction of the Chancellor, all pro-

ceedings upon the bond and mortgage mentioned in the

complainant's bill be stayed, until default shall be made

according to the condition of the bond and mortgage, and

without reference to the default in the payment of interest

moneys heretofore due. The ten days within which the said

moneys are to be paid as aforesaid, to be computed from the

time when the parties shall agree upon, or the court shall

ascertain, the amount thereof.

The decree was reversed by the following vote

:

For reversal—Beasley, C. J., Dalrimple, Depue, El-

mer, Kennedy, Ogden, Olden, Woodhull. 8.

For affirmance—Bedle, Clement, VaiLjVredenburgh,

Wales. 5.

NOVEMBER TERM, 1868.

Brewer, appellant, and Marshall and Cheeseman,

respondents.*

1. A covenant made by a vendor of real estate, that neither he nor his

assigns will sell any marl from off the premises adjoining the tract con-

veyed, will not be enforced in equity against the alienee of the land

intended to be burthened by such covenant.

Cited in Kirkpatrick v. Peshine, 9 C. E. Or. 214 ; Bank v. Segur, 1G

Vr. 184.
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2. Such a covenant should not be sustained, on the ground that the prin-

ciple on which alone it could rest would sanction the annexation to the

land of any stipulation which human caprice might contrive.

3. Such covenant is also illegal and void as being in genei'al restraint of

trade.

4. Equity will enforce covenants connected with land in the hands of

alienees, in some cases in which there is no legal remedy against such

alienees ; but such cases should not be unnecessarily multiplied.

The injunction in this case restrains the defendant, Mar-

shall, from selling or removing from the farm conveyed to

him by the defendant, Cheeseman, known as the Swope farm,

any marl, and from digging any marl on it except for the use

of the farm. The defendants have filed their answer, and

move to dissolve the injunction.

The defendant, Cheeseman, was, in 1841, seized of a farm

in the county of Gloucester, known as the Swope farm, on

which there were valuable beds of marl. On the 23d of Feb-

ruary, in that year, he conveyed to James W. Lamb two

tracts of that farm, one a tract of forty-eight acres, lying east

of the Cross Keys road which divided the farm, and another

of twelve and a half acres, lying west of the road, on Great

Timber creek, and which, in the deed, is described as " twelve

acres and a half of marl land." The deed grants a right of

way over a strip twenty feet in width from the road to the

creek along the marl lot, and contains, in the description of

the premises after the description of the way, these words:
11 Also the said George Cheeseman, his heirs or assigns, are

not to sell any marl, by the rood or quantity, from off his

premises adjoining the above property."

On the 14th of December, in the same year, Lamb conveyed

back to Cheeseman the forty-eight acre lot. On the 3d of

January, 1842, Cheeseman conveyed to Lamb another part

of the Swope farm, in two lots. One was a lot of seven acres

adjoining the creek, and north of and adjoining the twelve and

a half acre lot; the other was a strip of one acre, leading

from the seven acre lot eastwardly to the road, and including

the land over which the right of way had before been granted.
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On the same day Cheeseman executed to Lamb a bond in the

penalty of $5000, secured by a mortgage on part of the Swope
farm not conveyed. The conditions of the bond and mortgage

(which were both in the same words), contained this recital

:

that Cheeseman, in consideration of $1650, ha -1, by deed of

the same date, conveyed to Lamb a lot of seven acres, part

of the Swope farm ; that the principal value of said lot con-

sisted in the valuable beds of marl upon it; that there were

divers like beds of marl upon the residue of the Swope farm

;

that said sum was paid not only as the consideration for said

lot, but upon the express agreement between the parties that

neither Cheeseman, his heirs or assigns, nor any other person

holding said farm, should, within thirty years from the date,

dig, sell, remove, or suffer to be dug, sold, or removed from

off the said farm, any part or parcel of the marl thereon,

except for the use of the farm, " so that the said marl, or any

part thereof, should not be sold or otherwise brought into

competition with the marl of the said James W. Lamb ;"

and upon the further agreement that for any violation of

said covenant by the said Cheeseman, his heirs, executors,

administrators, or assigns, or other persons holding said farm

under him or them, said Cheeseman, his heirs, executors, or

administrators, should pay to said Lamb, his heirs, executors,

administrators, or assigns, the sum of $500. The condition

was, that if they did not so dig or sell, and if they paid

up such penalties, the obligation and mortgage should be

void.

On the 6th of September, 1842, Lamb conveyed back to

Cheeseman the seven acre lot, except a triangular part con-

taining about one-tenth of an acre, retained to give access

from the one acre strip (used as a way) to the twelve and a

half acre lot, this being the means of communication from

that lot to the Cross Keys road. Lamb conveyed the twelve

and a half acre lot, the one acre used for a way, and the

tenth of an acre reserved from the seven acre lot, to the com-
plainant Brewer, by two deeds, one dated March 3d, 1847,

the other dated January 3d, 1848 ; the last deed conveyed
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the one acre used as a road, and the tenth of an acre reserved

from the seven acre lot. And on the same day Lamb assigned

to Brewer the bond and mortgage given to him by Cheese-

man. Cheeseman, by four deeds made at different times, con-

veyed to the defendant, Marshall, the rest of the Swope farm

not conveyed to Brewer.

Both the defendants have at different times dug, removed,

and sold from the seven acre tract and other parts of the

Swope farm, marl by the ton and measured quantity, since

1842; and the defendant, Marshall, was continuing to do so

until the injunction.

These facts appear by the bill and are admitted by the

answer.

The opinion of the Chancellor is reported in 3 C. E. Green

338.

Mr. Brovming, for appellant.

Mr. J. Wilson, for respondents.

The opinion of the court was delivered by

The Chief Justice.

The facts out of which this controversy has arisen, so

fully appear in the statement which prefaces this opinion,

that I do not deem it necessary to repeat them in extenso.

It will answer every present purpose to say, that one George

Cheeseman was originally the owner in fee of the several

tracts of land now respectively owned by the appellant, Mr.

Brewer, and by the respondent, Mr. Marshall ; that on the

23d day of February, 1841, he conveyed to the grantor of

the appellant, the lands now held by the latter, and also, by

the same instrument, another tract of twenty-eight acres,

and that in this deed there was a covenant in the following

words, viz. " Also, the said George Cheeseman, his heirs or

assigns, are not to sell any marl, by the rood or quantity,

from off his premises adjoining the above property." The

tract described in this covenant as that to which the re-

striction was to apply, is now owned by the respondent, Mr.
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Marshall, who, notwithstanding the covenant just quoted,

has exercised, and still claims, the right to sell marl there-

from. Before proceeding to test the strength of this position,

it should be premised that this respondent is not in a situa-

tion to deny that, at the time he acquired his rights, he had

notice of this covenant. The law conclusively charges him

with such information, because the deed which contains this

restrictive agreement, constitutes one of the muniments of

his own title. The covenant is contained in the conveyance

of the forty-eight tract to the grantor of the appellant, and

that tract was re-conveyed by such grantor, to Cheeseman

the original owner, who then conveyed it to the respondent,

thus incorporating in the chain of the title of the latter, the

covenant in question. In this position of things the respond-

ent is chargeable, by incontestable legal presumption, with

full knowledge of the existence of the stipulation in question,

for the rule upon that subject is settled by a long series of

decisions, as will appear from the eases collected in the

voluminous notes to the case of Le Neve v. Le Neve, 2 Lead.

Cos. in Eq. 182. It is to be assumed, therefore, as an in-

controvertible fact, that when the respondent took his con-

veyance he was aware that his grantor had covenanted, both

for himself and his assigns, that no marl should be sold from

off the premises so conveyed. This presumption obviously

makes the attitude of the respondent an unfair one. He
knew that Mr. Cheeseman's vendee, who is now represented

by the appellant, had paid his money in purchase of this

stipulation, and in reliance on its honest performance, and

consequently that it was the duty of Mr. Cheeseman, in the

fair discharge of his obligation, not to sell this land free as

to its uses. But the respondent stands upon his strict legal

rights, and insists that the covenant in question is not either

of a character to run with the title, nor to create an ease-

ment in the land, and that, consequently, he takes such land,

as the assignee of the covenantor, unbound by such obliga-

tion.

I think the Chancellor, in the opinion which he has sent

Vol. iv. 2 l
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up in this case, has clearly shown that these premises, on

which the defence has been rested, are well founded, for I

quite agree that the covenant under consideration neither

runs with the land, nor is it, in effect, the grant of an ease-

ment. But the difficulty with me has been, whether, grant-

ing these premises, the conclusion follows that the complainant

is not entitled to relief in this court. The point is this:

there is a class of cases in which equity will charge the con-

science of an alienee of land with an agreement relating to

such land, where clearly the agreement neither creates an

easement nor runs with the title. This rule has been too

frequently acted upon and is too deeply seated in our legal

system, to be passed by unnoticed or to be rejected as un-

sound. I regard it as a part of the law. Thus, if title deeds

be deposited as a security for money, and a creditor, know-

ing these facts, takes a subsequent mortgage on the same

property, he will be postponed to the equitable mortgage of

the prior creditor, and a trust will be raised in him to the

amount of such equitable encumbrance. Birch v. Ellames,

2 Anst. 427. So if lands are held in trust, or the owner

of lands is under a contract to sell or lease them, and

a subsequent purchaser lias notice of such facts, he will, in

equity, stand in the place of his grantor and be chargeable

with the same duties and contracts. " In such cases," says

Judge Story, "he will not be permitted to protect himself

against such claims, but his own title will be postponed and

made subservient to theirs. It would be gross injustice to

allow him to defeat the just rights of others by his own

iniquitous bargain. He becomes, by such conduct, particeps

criminis with the fraudulent grantor." 1 Story's Eq. Jur.,

§ 395. It will be observed that it is a feature common to

all these instances, that the party in fault acquires the legal

title in an unrestricted form, but in disregard of the known

equitable rights of others, and that these same elements

exist in the case now before this court. But there is also

another clearly defined line of cases illustrative of the same

rule. I mean that class of decisions which hold that an
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agreement between the owners of several parcels of lands,

that the buildings to be erected thereon shall not be applied

to certain specified uses, is obligatory. Such stipulations have

been repeatedly held to be obligatory, not only upon such

owners, but upon their alienees taking with notice. Whatman

v. Gibson, 9 Sim. 196, was of this description. In that case the

owner of a piece of ground, which was laid out in building lots,

having sold some of them, he and the purchasers executed a

deed, whereby it was agreed that it should be a condition of

the sale of all the lots, that the several proprietors should

observe all the stipulations of the deed, among which was

one prohibiting the use of any building as a tavern. This

restriction was declared to be binding, in equity, on a pur-

chaser with notice, although he had not executed the deed,

but claimed derivatively through a purchaser who had. This

decision, Sir Edward Sugden observes, is fully warranted by

the older cases. Ven. & Pur. 2 Vol., p. 185. And the same

principle will be found exemplified in the following series of

adjudications, which extend down almost to the present

moment : Tulk v. Moxhay, 2 Phill. 77'4 ; Coles v. Sims, 5

Be Gex, 31. & G. 1 ; Mann v. Stephens, 15 Sim, 376 ; West-

ern v. MacDermot, Law Rep. 1 Eq. 499; S. C, Law
Rep. 2 Ch. App. 72; Bristow v. Wood, 1 Coll. 480;

Brouwer v. Jones, 23 Barb. 153; Coleman v. Coleman, 7

Harris 100.

It will be found upon examination, that these decisions

proceed upon the principle of preventing a paity having

knowledge of the just rights of another, from defeating such

rights, and not upon the idea that the engagements enforced

create easements or are of a nature to run with the land. In

some of the instances the language of the court is very clear

on this point. Thus in Wilson v. Hart, Law Rep. 1 Ch.

App. 463, which was a suit to compel the observance of a

covenant not to use any building erected on a building plot

as a beer shop, the defendant, who was the assignee of the

covenantor, was enjoined, although Sir G. J. Turner, L. J.,

in delivering the judgment, declared that, in his opinion, the
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covenant did not run with the land ; that it did not purport

to bind assigns ; and that it seemed to be a covenant directed

not against the use of the land, but against the personal use

and enjoyment of the building to be erected upon the land.

Nor is this doctrine without illustration in our own

courts. It was enforced in the case of Van Doren v. Robinson

1 C. E. Green 256. This was a suit founded on a covenant

in a conveyance, whereby the grantee agreed to re-convey to

the grantor whenever he, the grantee, should quit the actual

possession of the premises. The grantee conveyed to a

stranger, who took the title with constructive notice of the

covenant. Chancellor Green maintained that this was a

mere personal covenant ; that it neither ran with the lands

nor bound the alienee at law, but that it would be enforced

against such alienee in equity, when he was chargeable with

notice of the original contract. And in Holsman v. Boiling

Spring Bleach. Co., 1 McCarter 347, the same accurate jurist

maintained the right of equity to exert its authority in

proper cases to prevent injustice, without any dependency on

the merely legal rights of the parties. And I think it is

also manifest from the case of Rogers v. Danforth, 1 Stockt.

294, that Chancellor Williamson was of the same mind on

this subject, for he remarked, with reference to a covenant

touching lands, that he dots not think that it follows that

because a suit at law cannot be maintained, a Court of Chan-

cery may not protect the rights of the parties under it.

From this review of the authorities, I am entirely satisfied

that a court of equity will sometimes impose the burthen of

a covenant relating to lands on the alienee of such lands, on

a principle altogether aside from the existence of an ease-

ment or the capacity of such covenant to adhere to the title.

So far I think the law is not in doubt, and the only question

in this case, which I have regarded as possessed of any .mate-

rial difficulty, is whether the covenant now in controversy is

embraced within the proper limits of this branch of equitable

jurisdiction. The inquiry is, have courts of equity ever

gone the length of enforcing contracts similar to the one now



NOVEMBER TERM, 1868. 545

Brewer v. Marshall and Cheeseman.

before us ? My conclusion is, that this question should be

answered in the negative, and for the reasons following, viz.

:

First, because the enforcement of this covenant between the

parties to this suit would establish a principle which must

inevitably overturn, by the application of equitable princi-

ples, the entire doctrine which prevails in courts of law. that

covenants, as a general thing, will not run as a burthen upon

land. That this would be the result, I think will become at

once apparent to any person who will carefully compare the

present covenant with those which have been decided to be

incapable of enforcement as not running with the title. It

has been remarked, and I think upon solid grounds, that

with regard to mere legal remedies, there appears to be no

authority for saying that the burthen of a covenant will run

with land in any case except that of landlord and tenant.

Notes to Spencer's Case, 1 Smith's L. C. 138. This is the ad-

mitted rule at law. But if this complainant is to be relieved,

then in equity we have the opposite rule, that all covenants

touching land, which are known to the purchaser at the time

of the transfer to him, become attached to the land, and will

descend with the title, under similar conditions, to the re-

motest alienee. The extent of such a doctrine is this : that

the owner of land may impress upon it any of his notions,

and equity will see that the land shall retain such impress in

the hands of every subsequent holder. Let us test the

principle by example. A is the owner of land, and he

covenants with B that neither he, A, nor his assigns, will

ever raise any grain on such land, or will ever permit

a dwelling-house to be put thereon. It is clear that, at

law, such covenants as these will not become parcel of the

land so as to fetter it in its devolutions. The remedy for

their breach, if intrinsically legal, is by suit against the

original covenantor. But if an agreement that marl shall

not be sold from a certain tract of land will pass as a burthen

upon such land in equity, it will be difficult to hold that in

the examples just put the same result is not to obtain. Thus

incidents can be annexed to land, as multiform and as innu-
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merable as human caprice. The inconvenience of giving

such a latitude to the power of the owner of lands, is forcibly

put by Lord Brougham in the case of Keppell v. Bailey, 2

Mylne & K. 517. "Every close, every messuage," such is

his language, " might thus be held in a different fashion, and

it would be hardly possible to know what rights the acquisi-

tion of any parcel conferred, or what obligations it imposed.

The right of way or of common is of a public as well as of a

simple nature, and no one who sees the premises can be

ignorant of what all the vicinage knows. But if one man

may bind his messuage and land to take lime from a particu-

lar kiln, another may bind his to take coals from a certain

pit, while a third may load his with obligations to employ

one blacksmith's forge, or the members of one corporate

body in various operations on the premises, besides many
other restraints as infinite in variety as the imagination can

conceive." These are the evils which I think will unavoid-

ably result from adopting any principle which will sustain

the bill in this case. If we enforce the covenant now under

consideration, I do not know on what theory we could refuse

to execute any covenant which has for its purpose any con-

ceivable restriction placed upon the free enjoyment of lands.

I cannot think it proper to go this length. No case has as yet

been so extreme as this ; and I can perceive no good reason,

but much inconvenience, in enlarging the sphere of this rule

in equity. In my judgment, the decisions in this branch

should be followed, but not transcended. If this, then, were

the only objection to the case of the complainant, I should be

opposed to granting him the relief for which he asks.

But, in the second place, it seems to me that this covenant,

on which this suit rests, is illegal in itself, and absolutely

void. The substance of this covenant is, that neither the

former owner of these premises, nor his assigns, shall sell by

the quantity any marl taken from these lands. This is not

a restriction on the use of the land, for the marl can be dug

up and used upon the land ; but the restriction is on the sale

of the marl after it shall have been dug up. Marl of course

is an article of merchandise, and the covenant restrains traffic
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in that article. It prohibits the sale of it at any time, in any

market, either by the owner of the lands or by his assigns.

Now it seems to me that this is a plain contract " against

trade and traffic, and bargaining and contracting between

man and man." That it is the rule that all general restraints

of trade are illegal, has never been doubted since the famous

opinion of Lord Macclesfield, in Mitchel v. Reynolds, reported

in 1 P. Wms. 181. And the development of this rule, and

its application under a variety of conditions, can be traced in

the series of decisions which have been carefully collected

and intelligently commented on in the notes to the case just

cited in 1 Smith's L. C. 182. The reason upon which this

rule is founded, is thus expressed by Mr. Justice Best, in

Homer v. Ashford, 3 Bing. 326 :
" The law will not permit

any one to restrain a person from doing what his own inter-

est and the public welfare require that he should do. Any
deed, therefore, by which a person binds himself not to employ

his talents, his industry, or his capital, in any useful under-

taking in the kingdom, would be void." And so far has

this principle been carried, that even in cases in which the

restraint sought to be imposed is only partial, it has been

repeatedly held that such agreement will be void, unless it

be reasonable, and that no such agreement can be reasonable

in which the restraint imposed on the one party is larger

than is necessary for the protection of the other Horner v.

Graves, 7 Bing. 743. Tested by these principles, the cove-

nant in question appears to be destitute of all the essentials

of a legal agreement. The restraint it imposes is general,

both as to time, place, and persons. It transcends, by far,

the limits of utility to the covenantee. I cannot say that

this covenant is legal, any more than I«can say that a cove-

nant on the part of a farmer not to sell, nor permit any of the

future owners of his farm to sell, any grain to be grown on

his farm, would be legal. I think all such engagements are

nugatory as opposed to the valuable rule of law just referred

to, and which is designed, and is so well adapted, to promote

commerce by preventing the imposition of all unnecessary
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trammels, either on labor or on property. In this view, I

am prepared to say that the complainant's case has no legal

foundation.

In conclusion, I may say that I have not overlooked the

claim of the appellant to restrict the use of the lands of the

respondent by force of the covenant contained in the bond

and mortgage of the date of the 23d January, 1842. This

covenant would be quite as objectionable as the one already

considered, with regard to imposing incidents on real prop-

erty so as to pass with the same from hand to hand. It is

liable therefore to the first objection above stated by me, and

which I think decisive of this controversy. Nor, in my
opinion, can it be said to be beyond the scope of the second

objection. It is to the effect that the marl from the lands of

the covenantor shall not be sold so as to be brought into com-

petition with the marl of the covenantee. It is obvious that

under so broad a covenant as this, the covenantee could drive

the covenantor from every accessible market in the country.

I do not find any case which sanctions so broad a restriction.

But it is not necessary to pursue this inquiry, for as this case

is now presented the complainant is not in a position to ask

the aid of this court with regard to this covenant embodied

in the bond and mortgage. It will be observed that this

agreement prohibits the selling of marl taken from the lands

adjoining the seven acre tract, so as to bring such marl in

competition with that to be derived from such tract. The

appellant is now the owner of but a small part of this seven

acre tract, and from which portion he has never taken any

marl. If it be true then that the respondent has taken or in-

tends to take marl from his property which adjoins the seven

acre tract, such acts cannot be even technical breaches of the

covenant now in question, for as the appellant has not worked

that portion of the seven acre tract which still remains to him,

it is obvious that the prohibited competition has not occurred.

In this respect, the appellant has not sulfered, nor is he threat-

ened with substantial loss, and, consequently, on this head has

no standing in a court of equity.
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On these grounds, I think the decree of the Chancellor

should be affirmed, with costs.

The decree was affirmed by the following vote

:

For affirmance—Beasley, C. J., Bedle, Dalrimple, De-

ptje, Vail, Vredenburgh, Wales, Woodhull. 8.

For reversal—Clement, Kennedy, Ogden, Olden. 4.

Cutler, appellant, and Tuttle, respondent.*

1. Where the defendant neglects to make the objection by plea, answer,

or demurrer, of the want of parties who are only necessary to protect him
from further litigation, the court in its discretion may refuse to sustain the

objection at the hearing, or to require the complainant to add new parties

at that stage of the suit. The bill cannot be amended by adding such

parties in this court, and the record will not be remitted for that object

when no purpose of substantial justice will be thereby answered.

2. It is a settled principle that where one person purchases property for

a stranger, and the purchase money is paid by the stranger, or out of his

funds, although the title is taken in the name of the person making the

purchase, a trust results, and 'the land is held in trust for the person whose

money is paid. This trust arises without any declaration in writing.

3. Such rule also prevails where the consideration proceeds from two or

more persons jointly ; and a resulting trust Mall arise in proportion to the

amount of the consideration which they have respectively contributed.

4. When the trust is sought to be raised as a resulting trust from the

payment of the purchase money, the proof must be very clear of the pay-

ment of the purchase money by the person in whose favor a trust by im-

plication of law is sought to be raised. The fact must be distinctly

established by satisfactory evidence.

5. A resulting trust will not be held to arise upon payments made in

common by one asserting his claim, and the grantee in the deed, where the

consideration is set forth in the deed as moving solely from the latter,

unless satisfactory evidence is offered exhibiting the portion which was

really the property of each, and establishing the fact that the payment was

made for some specific part or distinct interest in the estate.

6. Where there is a resulting trust, it must arise at the time of the execu-

tion of the deed ; it cannot be raised from subsequent matter arising ex post

facto.

*Cited in McLaughlin v. Van Keuren, 6 C. E. Gr. 381 ; Tunnard v. Lit-

tell, 8 C. E. Or. 267 ; Black v. Del. and Bar. Canal Co., 9 C E. Gr. 480;

Voorheei Ex'x v. Melick, 10 C. E. Gr. 525 ; Anderson's Assignees v. Tattle,

11 C. E. Gr. 145 ; Midmer v. MidmeSs Ex'rs, 11 C. E. Gr. 302, 304 ; Shaler

v. Trowbridge, 1 Stew. 599, 602.
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7. A conveyance designed in fraud of creditors, will not be declared a

resulting trust in favor of a party thereby seeking to be benefited.

This cause was argued in the Court of Chancery upon the

pleadings and proofs. The Chancellor delivered the following

opinion :*

The complainant charges that the defendant attended, as

her attorney and agent, a partition sale of lands, of which

she was a tenant in common, and purchased three lots for

her ; that he purchased the three lots for her at the sale for

$2491, and took a deed in his own name, but paid for them

by giving to the commissioners, receipts and discharges for

the sums due to her for her own share and that of her sister,

Jane C. Anderson, whose share she had purchased pending

the partition proceedings. The amount due for these two

shares out of the net proceeds of sale was $2305.82; the

residue, $185.18, was advanced by the defendant as a loan

to her. She alleges, that the property, being bought for her,

and paid for by her money, is held in trust for her, and

prays that the defendant may be required to convey it

to her.

The defendant, in his answer, denies that he attended the

sale as her agent or attorney, or that she requested him to

purchase for her. He admits, that at the sale her brother,

Daniel L. Tuttle, requested him to purchase these lots for

him and the complainant jointly, and that he purchased them

in compliance with that request for the benefit of both ; he

admits, that the property was paid for by the receipts of the

complainant and Jane C. Anderson for the amount stated in

the bill, and that he advanced the residue as a loan. He

*The opinion of the Chancellor in this cause was mislaid soon after

its delivery, (in February Term, 1868), and only came into the hands

of the Reporter just as the opinion of the Court of Appeals was about

to be sent to press. It is accordingly published here, in order to a clear

and intelligible report of the case.
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states, that the lands conveyed to the complainant by her

sister, were conveyed to and held by her in trust for her

brother Daniel, and that the receipt for that share, which was

given to the commissioners, was payment of so much, or one

half the consideration, by the money of Daniel ; and he sets

up, that Daniel claims and insists that he is entitled to have

one half conveyed to him ; and offers to convey to the com-

plainant and Daniel L. Tuttle as tenants in common, upon

being repaid the sum paid by him, with interest, and some

other moneys due from them to him.

If the defendant purchased these lots at the request of the

complainant, and paid for them with her money, he holds in

trust for her ; if he purchased for her and her brother, and

paid with moneys belonging to both, he holds in trust for

both ; and if he purchased at Daniel's request for both, and

paid for them with complainant's money, he holds in trust

for her.

The statute of frauds makes void any express trust not

declared by writing, but permits all trusts arising by impli-

cation of law, or resulting trusts. No parol agreement of

the defendant to buy or hold in trust for either, would create

a trust. Bub if the property was paid for with the money of

either, a trust would arise by operation of law. The real

question in this case is, whether the share of Jane C. Ander-

son belonged to the complainant in her own right, or she

held it in trust for her brother Daniel. The contest is not

between the complainant and the defendant, who claims no

interest in the property beyond his lien for advances, but

with the utmost propriety of conduct in his situation, puts

his defence on the ground that Daniel claims one half the

property as purchased with money that belonged to him, a

fact which the defendant understood at the time of the pur-

chase by him, aud still believes to be true.

Daniel L. Tuttle ought to have been a party to this suit,

but the objection was not made by demurrer, or in the

answer, nor yet at the opening of the argument, and then, at

the latest, the objection must be made if raised by the de-
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fendant. The court may, if convinced that the rights of the

parties cannot be settled without that course, order the cause

to stand over that other parties may be brought in. In the

view I take of this case, the rights of .the parties as between

themselves, can be settled in the case as it is. If that view

is wrong, and Daniel, not being a party to the suit, and not

bound by it, brings suit against either and recovers, the con-

sequence is due to the omission of such party to have him

made a party to this suit.

John C. Anderson, and Jane his wife, on the 16th of

February, 1863, pending the proceedings in partition, con-

veyed one third, the share of Jane C. Anderson in the whole

of the property of which partition was sought, being seven

or eight lots, to the complainant. The price mentioned in

the deed was $1440. Daniel L. Tuttle claims that this price

was paid by him. If it was, then complainant held in trust

for him. But for this purpose it is necessary that the pay-

ment by him should have been made at the time of the convey-

ance, or that he should have become bound, or secured to the

grantor the purchase money. Any payments afterwards

made of or upon it, or any expenses on the property after-

wards, cannot create a resulting trust.

The evidence to prove the payment of the consideration

by Daniel, is that of John C. Anderson and his wife Jane.

They should know. Each of them appears to swear to it,

but in such manner as to show that they have no recollection

of where, when, or how it was paid, or in fact if any was

paid at all on these lots by Daniel, at the time of the con-

veyance. On the contrary, it satisfactorily appears from the

evidence, that at the time of the conveyance of this share by

Jane C. Anderson to the complainant, she gave to Mrs.

Anderson and her husband her bond for $1200, secured by a

mortgage upon her one third of the property conveyed, and

of the third conveyed by Mrs. Anderson, and also gave her

note for $220, which was afterwards paid. The mortgage,

too, was afterwards assigned by the Andersons to a Mr.

Harrison, and was satisfied and canceled. By whom the
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note and mortgage were paid does not clearly appear, and is

of no consequence here. If they had been paid by Daniel it

would not support a resulting trust. It then satisfactorily

appears that the whole consideration of this conveyance,

except $20, was secured by the personal obligations of the

complainant, and not paid or secured by Daniel L. Tuttle.

And if $20 of the consideration had been shown to have been

paid by him, it would not suffice to raise a trust for him.

The evidence of both the Andersons is given with great

inaccuracy and confusion. They are evidently anxious to

recollect and disclose everything which they suppose will

aid Daniel, and mix up what they believe and have heard

with regard to the matter with what they know, and depose

to the whole in one mass. And the defendant has failed to

make them distinguish what they know, from what they

merely believe. The result is that no reliance can be placed

on any part of their testimony to show that the consideration

or any part of it was paid by Daniel at the delivery of the

deeds.

I am of opinion that the complainant is entitled to have

these lots conveyed to her, upon paying to the defendant the

amount advanced by him at the purchase as a loan, with the

interest thereon from that time.

From a decree made in accordance with the foregoing

opinion, the defendant appealed.

Mr. C. Parker, for appellant.

Mr. Vanatta, for respondent.

The opinion of the court was delivered by

Depue, J.

The respondent (the complainant below) filed her bill in

the Court of Chancery, to obtain a conveyance to her by the

defendant of three several lots of land, situate in the county
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of Morris, for which the defendant obtained the legal title by

a purchase at a sale, made by commissioners appointed to

make partition of certain lands which had descended to the

complainant, and Daniel L. Tuttle, and Jane C. Anderson, as

heirs-at-law of Hannah Tuttle, deceased.

The. facts of the case are briefly these : At the death of the

said Hannah Tuttle, certain lands and real estate, whereof

she died seized, descended to her children and heirs-at-law,

Daniel L. Tuttle, Jane C. Anderson, wife of John C. Ander-

son, and the complainant, who was then the wife of Adolphus

Stewart. After the death of Mrs. Tuttle, the estate of Daniel

L. Tuttle in the lands whereof his mother died seized, was

sold under an execution on a judgment against him, and was

purchased at sheriff's sale by one John S. Smith, who, subse-

quently, made application to a justice of the Supreme Court

for the appointment of commissioners to make partition

;

and such proceedings were thereupon had, that the com-

missioners were directed to make sale of a portion of said

lands.

At the sale, the three lots in question in this suit were

struck off and sold to Cutler, the appellant.

The bill charges that the defendant, prior to the commence-

ment of the proceedings for partition, had been the legal

adviser of the complainant ; and that he acted as her attorney

in the said proceedings for partition ; and that she confided

her interests in the same to his care and management; and

that the purchase of the three lots of land in question at the

commissioner's sale, was made by the defendant for the com-

plainant's use and benefit ; and that the consideration money

paid by him to the commissioners for the conveyance, was

paid with the moneys that belonged to the complainant, the

deeds being made to the defendant, because the complainant

was then a married woman, upon the understanding that he

should hold the same as trustee for the complainant, until she

should be divorced from her husband, and that he should

then convey to her in fee simple.

The defendant, in his answer, does not claim to hold the
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premises for his own benefit. He admits that he purchased

and took a conveyance in his own name, not with a view of

becoming himself the ultimate owner in his own right. His

insistment is, that he attended the sale with, no intention of

buying the property, and that while there Daniel L. Tuttle

applied to him to purchase the said three lots, being the

homestead of his mother, for a home for himself and his

sister, the complainant ; and that he induced the defendant

to purchase the same upon the understanding that the defend-

ant was to be reimbursed what he should expend in purchas-

ing the same, and for the amounts that were due to him for

services and money expended in the different suits and con-

troversies in which he had been engaged as proctor, solicitor,

and attorney for the heirs-at-law. And he proffers himself

ready and willing to convey the premises to the complainant

and Daniel L. Tuttle, whenever he can do it with safety to

himself, and without involving himself in further litigation,

upon receiving the amount due to him from the complainant

and Daniel L. Tuttle.

Aside from the question of proper parties to this suit, the

only question discussed by counsel was, whether the defend-

ant holds the title in trust for the complainant and Daniel L.

Tuttle jointly, or for the complainant alone.

• The defence is in the nature of an interpleader, and

involves a question between persons, one of whom is not a

party to this suit. That question is distinctly presented in

the defendant's answer, and is the sole point to which the

testimony in the cause was directed. It is also referred to

in the complainant's bill as the question upon the determina-

tion of which her right to relief would probably depend. In

the decision of the question upon which the suit must hinge,

Daniel L. Turtle's rights are involved, and must be passed

upon by the court. His interests, to a certain extent, are

also liable to be affected by the decree made in this suit.

A decree of this court, directing a conveyance by his trustee

of the entire estate to his alleged co-cestui que trust, leaving

him only his remedy in personam against the trustee, or by
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following the trust estate in the hands of the complainant,

where it may be subjected to the equities of bona fide pur-

chasers or encumbrancers from her, may seriously embarrass

him in the prosecution of his rights in the premises. That,

upon the case as here disclosed, he has no rights, is not an

answer to the objection. The objection is in limine, that he

is not here as a party having an opportunity to present his

claim and adduce his evidence in support of it. The reason

of the rule requiring all persons interested in the subject of

the controversy to be made parties to the suit, grows out of

the constitution of a court of equity, which aims not so much

to decide the issues between the litigating parties, as to

embrace the whole subject and determine upon the rights of

all parties interested, to make the determination complete

and quiet all questions, so that the performance of the decree

may be perfectly safe to those who are compelled to obey it,

and also that future litigation may be prevented. Calvert on

Parties 5 ; Story's En. Pleadings, §§ 72, 76 ; Caldwell v. Tag-

gart, 4 Pet. 190.

It is not, however, an insuperable obstacle in the way of

proceeding to a final decree, that all persons who should be

parties to enable the court to adjust and determine all con-

flicting interests in the subject matter, have not been made

parties to the suit. Where the defendant neglects to make

the objection by plea, answer, or demurrer, of the want of

parties who are only necessary to protect him from further

litigation, the court, in its discretion, may refuse to sustain

the objection at the hearing, or to require the complainant to

add new parties in that stage of the suit. Dias v. Bouchaud,

10 Paige 447.

But the rule requiring the presence before the court of all

parties interested, being essential to enable the court to make

that complete and final disposition of the subject matter of

the controversy, at which courts of equity always aim, will

not be overlooked, if the objection is taken at any stage of

the cause, unless for cogent reasons. Such reasons exist in

this case. The objection to the non-joinder of Daniel L.
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Tuttle was not taken in the Court of Chancery until the

argument of the cause on final hearing was being progressed

with. The defendant, by raising the objection by plea or

answer, could have compelled the complainant to bring Daniel

L. Tuttle in as a party. He was at liberty, instead of adopt-

ing that precaution against being harassed by future litiga-

tion at the suit of Daniel L. Tuttle, to take upon himself the

burthen of defeating the complainant's suit, by setting up

and establishing the rights of Daniel L. Tuttle in the premises.

He chose to hazard his rights upon the issue of successfully

maintaining the rights of the absent party, instead of adopting

such means as were at hand to afford him the most adequate

protection in this suit, whatever its issue might be. Upon

these circumstances alone, we might hesitate to refuse to give

effect to the rule as to the presence of all parties interested,

before the court proceeds to the determination of the cause.

A regard for the rights of the absent party is embraced

within the reasons of the rule. An examination of the testi-

mony in the cause, removes all hesitation on that ground.

Daniel L. Tuttle attended the examination of the witnesses

before the master; he was represented there by counsel

selected by himself to look after and protect his own interests

;

he selected the witnesses he desired to have called, and sub-

poenaed them, and paid their fees for attendance, and their

examination was conducted by his own counsel ; he had as

ample an opportunity for putting his case before the court as

he would have had if he had been made a party, except that

he has not had the benefit of an answer. That he who, of all

others, could have spoken to the merits of the case, did not

offer himself as a witness, indicates that he did not have

within his own knowledge, any facts that would support the

claim which is interposed in his behalf. As will be seen

presently upon the evidence, his claim is without foundation.

It is true that he will not be concluded by the decree in this

cause, and that his right to relief against the complainant or

the defendant, will not be affected by our decision. The

complainant, if she desired to conclude him, might have

Vol. iv. 2 m
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made him a party to the suit. The defendant, if he desired

to be protected from future litigation, might have compelled

his appearance in this suit. He had the means within his

control to make himself a party and participate in this litiga-

tion. The amendment cannot be made in this court. Under

these circumstances, with the case fully before us, to reverse

and remit the record to the Court of Chancery, for the pur-

pose of giving either of these parties a protection, that at a

proper stage of the cause either might have had, against a

future litigation which, in all probability, will never arise,

will not answer any purpose of substantial justice.

Passing from the question of proper parties to the con-

sideration of the merits of the case, it is a settled principle,

that where one person purchases property for a stranger,

and the purchase money is paid by the stranger, or out of

his funds, although the title is taken in the name of the

person making the purchase, a trust results, and the land is

held in trust for the party whose money is paid. This trust

arises without any declaration in writing, for it isexpressly

excepted by the statute of frauds from the operation of that

statute, and the facts necessary to constitute such trust

may be proved by parol evidence. Johnson v. Dougherty, 3

C. E. Green 406. A similar rule prevails in cases where

the consideration proceeds from two or more persons jointly.

A resulting trust will arise in proportion to the amount of

the consideration which they may have respectively con-

tributed. Hill on D-ustees 92.

The right of the complainant to the relief she obtained in

the Court of Chancery will depend upon whether the con-

sideration money of the conveyance to the defendant, by the

commissioners, was her money, or in part the money
#
of

Daniel L. Tuttle. The sale was made on the 20th of March,

1363. Pending the proceedings for partition, and before

the day of sale, Mrs. Anderson, by two deeds of conveyance,

which bear date in the month of February, 1863, granted

and conveyed all her right, title, and interest in the several

lots whereof partition was applied for, together with four
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other lots, to the complainant, for an aggregate consideration

of $1440, expressed in the said deeds. This conveyance

having been made pending the proceedings for a partition,

those proceedings were conducted to their termination in the

name of Mrs. Anderson, as a co-tenant in common, holding

an equal one-third interest in the premises; and, in the

decree of distribution, the one-third part of the net proceeds

of the sale, amounting to the sum of $1152.91, was directed

to be paid to her, and the like share to the complainant, as

representing their respective interests, as original co-tenants

in common of the premises.

The aggregate amounts of the sums for which the three

lots in question were sold to the defendant at the commis-

sioners' sale, was $2491. It was paid by him, by the delivery

to the commissioners of the receipts and releases to them of

the complainant and of Mrs. Anderson for their respective

distributive shares of the proceeds of the sales, amounting

together to the sum of $2305.82 ; and the balance of $185.18,

was paid by the defendant out of his own funds. For so

much of the sum advanced by the defendant as remains un-

paid, he has a lien upon the premises, and cannot be made to

convey them until he is satisfied and paid the amount still

due to him with interest thereon. To the extent of the

amount represented by the complainant's own receipt to the

commissioners, the defendant admits he holds the lands in

trust for her benefit. By the production of the deeds of

conveyance from Mrs. Anderson to her—the execution and

validity of which are not disputed—the complainant estab-

lishes her right to the share of Mrs. Anderson in the proceeds

of the sales, sufficient to raise a resulting trust for her benefit,

to the extent of so much of the consideration as is represented

by that receipt. The defendant insists that these deeds,

though absolute on their faces, were in reality made to the

complainant for the benefit of Daniel L. Tuttle. No declara-

tion of trust in favor of her brother was made in writing. If

he is entitled to claim the benefit of the conveyances, he

must have acquired that right by reason of his having paid
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the consideration upon which they were made. The pay-

ment must have been made as the consideration of the pur-

chase, and not by way of a loan, and must have been made

at the time of the making of the deeds ; and the burthen of

establishing that by proof is on the defendant. The evidence

bearing on this point, fails entirely to come up to the standard

required by the law. Independent of the statute of frauds,

parol evidence to raise an express trust against the terms of

a written instrument, is received with great caution, and

must be clear to warrant a court in establishing a trust.

Sayre v. Fredericks, 1 C. E. Green 205. In cases within the

statute of frauds, when the trust is sought to be raised as a

resulting trust from the payment of the purchase money, the

proof must be very clear of the payment of the purchase

money by the person in whose favor a trust by implication

of law is sought to be raised. The fact must be distinctly

established, by satisfactory evidence. Gascoigne v. Thwing,

1 Vern. 366 ; Willis v. Willis, 2 Atk. 71 ; Groves v. Groves,

3 Y. & J. 170; Malin v. Malin, 1 Wend. 625. On. the day

the deeds bear date, a bond and mortgage for the sum of

$1200, and a note for $220, were made by the complainant,

and delivered to Mrs. Anderson. The mortgage was upon

other lands of the complainant, in addition to those con-

veyed to her by Mrs. Anderson, and though executed by the

complainant when under the disability of coverture, was

nevertheless good as a charge upon her separate estate.

Wilson v. Brown, 2 Beas. 277 ; Harrison v. Stewart, 3 C. E.

Green 451. The mortgage and note were both in fact paid

and satisfied ; the competent evidence of which is the can-

cellation of record of the mortgage, the certificate whereof is

endorsed on the mortgage, and the receipt of Mr. and Mrs.

Anderson, acknowledging the payment of the note. The

amount of the two is only $20 short of the consideration of

the deeds. It is admitted by Mr. and Mrs. Anderson—the

witnesses on whom the defendant relies—that the mortgage

and note were given in connection with the purchase of Mrs.

Anderson's interest in the land. Taken in connection with
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the acknowledgment of the payment of the consideration by

the complainant contained in the deeds, the giving of the

note and mortgage is plenary evidence that the whole of the

consideration of the conveyance made by Mrs. Anderson to

the complainant, excepting $20, was paid with the obliga-

tions of the complainant herself. The force of that evidence

is not overcome by the testimony of Mr. and Mrs. Anderson.

Their statements are so vague and uncertain as not to afford

that degree of proof which is required to establish a result-

ing trust, contrary to the terms of a written instrument.

They speak of the consideration being the sum of $2000 ; in

that, however, was included the price of the school-house lot

which they conveyed directly to Daniel, which was some

$500 or $600. They both speak with great indefiniteness as

to the amount of money which was paid when the deeds

were made. Mrs. Anderson does not name any sum. Her

husband, in his examination in chief, in answer to the ques-

tion as to how much money was paid at the time the deeds

were given, says it had gone out of his mind how much

money was paid, but that there was enough money paid to

make up the amount with the mortgage, but he could not tell

what the amount was ; on his cross-examination, he says his

impression is that it was $1100. The production of the

mortgage and note shows that the amount then paid was not

above the sum of $580—a small sum above the purchase

money of the school-house lot, which was conveyed directly

to Daniel.

There is no doubt that payment of part of the purchase

money will create a resulting trust to the extent of that

payment, but the amounts paid by the different parties must

be shown with certainty, and a resulting trust will not be

held to arise upon payments made in common by one assert-

ing his claim and the grantee in the deed, when the con-

sideration is set forth in the deed as moving solely from the

latter, unless satisfactory evidence is offered, exhibiting the

portion which was really the property of each, and establish-
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ing the fact that the payment was made for some specific

part or distinct interest in the estate. Baker v. Vining, 30

Maine 121; Sayre v. Toionsend, 15 Wend. 647; McGowan
v. McGowan, 14 Gray 119; ] Leading Cases in jEq. 276.

In this case, the testimony relied on is unsatisfactory as

to the question, whether any, and if so, what portion of the

consideration money of the conveyance by Mrs. Anderson,

was the property of Daniel L. Tuttle ; and is too unreliable

to justify the court in divesting a title, evidenced by a deed

of conveyance, in favor of a person whose claim is rested on

the uncertain foundation of parol proof.

The evidence touching the payment by Daniel L. Tuttle,

of the mortgage and note given by the complainant, is equally

uncertain and unreliable. It is not necessary to consider

that question. Where there is a resulting trust, it must

arise at the time of the execution of the deed ; it cannot be

raised from subsequent matter arising ex post facto. Hill on

Trustees 97 ; Rogers v. Murray, 3 Paige 390 ; Botsford v.

Burr, 2 Johns. Ch. R. 405 ; Steere v. Steere, 5 Johns. Ch. R. 1.

The reasons assigned, on behalf of Daniel L. Tuttle, for

putting the title in the complainant instead of taking the

title in his own name is, that he was then embarrassed in

his circumstances and harassed by his creditors. If the

motives which induced the conveyance to Mrs. Stewart was

to cover up his property from creditors, to hinder and defeat

them in their demands, that object would deprive him of all

right to have the conveyance declared a resulting trust for

his benefit. No principle of law is better settled in this

state than that a conveyance, designed in fraud of creditors,

is good inter partes. In this court, in Baldwin v. Campfield,

4 Halst. C. R. 891, it was held, that the implication of law,

that the grantee takes a conveyance in trust for a person

who furnishes the purchase money, may be rebutted by proof

that the title was put in the grantee for the purpose of pro-

tecting the property from creditors of him who furnished the

purchase money.
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The decree of the Chancellor is affirmed, with costs.

For affirmance—Beasley, C. J., Bedle, Depue, Elmer,

ClementJvennedy,Ogden,Olden,Vail,Vredenburgh,
Wales, Woodhull—12.

For reversal—Dalrimple.

Hoy, appellant, and Bramhall and others, respondents.*

1. A mortgage which is satisfied by the payment to the mortgagee of

the money it was made to secure, may be kept alive by the mortgagor, to

secure an indebtedness to a third person, where the rights of creditors or

third persons have not intervened.

2. Where a mortgagor, indebted also to a third person, procures the

assignment of the mortgage to such third person, who pays the mortgagee,

as the consideration of the assignment, a portion of the mortgage debt

—

the mortgagor giving the mortgagee his note for the balance—under an

arrangement that the assignee shall hold the mortgage for the amount paid

by him for the assignment, and for the residue of the principal sum named

therein, as security for the other indebtedness of the mortgagor to him, the

mortgage will be good in the hands of the assignee as against the mort-

gagor for the full amount of the principal sum named therein, the delivery

by the mortgagor of the mortgage so assigned giving it a new vitality as

to him, the effect of which he is estopped in equity from controverting

;

but as against encumbrancers or grantees of parts of the mortgaged prem-

ises, intermediate the making of the mortgage and its assignment, the

assignee can hold it only for the amount he paid to the mortgagee for the

assignment.

3. If by the terms of the sale of part of the mortgaged premises by the

mortgagor, the mortgage is to remain a common charge upon the whole,

and to be paid by the mortgagor and the purchaser, without any specific

agreement as to the proportion which each one is to pay, they must con-

tribute according to the relative value of each one's part.

4. Where a mortgagor sells a portion of the mortgaged premises, and in

the deed of conveyance expresses that the same is " subject to the payment

by the said grantee of all existing liens upon said premises," the effect of

this charge is to make the part so conveyed the principal debtor for a

proportionate part of the mortgage debt, and the mortgagor a surety only.

5. Where a prior mortgagee, with notice of several successive alienations

of parts of the mortgaged premises, releases that part which in equity is

*Cited in Water Power Co. v. Veghte, 6 C. E. Or. 478 ; Atwater v. Under-

hill, 7 C. E. Or. 603 ; Ins. Co. v. Boughrum, 9 C. E. Or. 47 ; Ward's Ex'rs

v. Hague, 10 C. E. Or. 399 ; Pancoast v. Duval 11 C. E. Or. 449 ; Hill's

Adm'rs v. McCarter, 12 C. E. Or. 46, 47 ; Crowell v. Hospital of St. Barna-

bas, Id. 655.
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primarily liable for the payment of his mortgage debt, he will not be per-

mitted to charge other portions with the payment of his mortgage, without

deducting from the amount due the value of the part released.

6. The notice of such subsequent alienation or encumhj-ance may be

actual or constructive, but the recording of a second deed or mortgage will

not operate as constructive notice to a prior mortgagee.

7. The general doctrine is, that whatever puts a party upon inquiry,

amounts in judgment of law to notice; provided, the inquiry became a

duty as in the case of purchasers and creditors, and would lead to the

knowledge of the requisite fact by the exercise of ordinary diligence and

understanding.

8. B. being indebted to a bank in a sum exceeding $10,000, in 1861,

executed to the bank a bond and mortgage for that sum, as collateral for

his then indebtedness, and for any future indebtedness that might occur.

In 1865, B. sold portions of the mortgaged premises to K., and in his deeds

of conveyance it was expressed, that the same were made subject to the

payment by the grantee of all existing liens on said premises. In 1866, the

bank, at the request of B., assigned the bond and mortgage to II. At the

time of the assignment B.'s indebtedness to the bank was $10,000, of which

$7500 was paid by H., and for the balance of $2500 B. gave his note to the

bank, which he subsequently paid. B. then owed H. $90,000, and the

mortgage was assigned to H., to indemnify him for the $7500 he paid the

bank, and for the. balance as collateral to secure in part the indebtedness

of B. to him. B. subsequently sold other parts of the premises embraced

in the mortgage, and procured from H. a release to the purchasers, of the

lien of the mortgage, and H. received the proceeds of such sale and applied

them on the unsecured indebtedness of B. to him. In the instruments of

release it was expressed, that the residue of the mortgaged premises was

retained for the payment of the mortgage indebtedness. B., at the time of

executing this release, had notice of the sale to K. Held—
First. That as against B., the mortgagor, the mortgage was good in the

hands of H. for the full sum of $10,000, and that H. was not required to

deduct from the principal sum therein mentioned, the sum received by him

of the proceeds of the sale of the part of the premises released.

Second. That as against K., or his grantee, W., the mortgage could only

be held for $7500, the amount paid by H. to the bank when he took the

assignment of the mortgage, deducting a proportionate part of the value of

the portions of the mortgaged premises released, but that in taking the

account W. must, under the charge in the deeds to K., account for his pro-

portionate part of the $2500 paid by B. to the bank at the time of the

assignment of the mortgage, to be calculated on the basis of the relative

value of the part of the mortgaged premises conveyed to him, to the value

of the whole mortgaged premises at the date of the conveyance by B.

toK.
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The defendant, Bramhall, in 1861, was the owner of a

tract of land in Hudson, which had been laid off in town lots,

marked on a plot called map of Sherwood, Hudson county,

New Jersey. Being indebted to the Mechanics and Traders

Bauk of Jersey City, for discounts at the bank, he executed

and delivered to the bank, on the 15th of May, 1861, a bond

and mortgage for the sum of $10,000, as collateral security

for his then indebtedness, and also for any further indebted-

ness that might occur. On the 19th of February, 1866, the

bank, at the request of Bramhall, assigned the bond and

mortgage to James Hoy, the complainant, and received from

him the sum of $7500, as the consideration of the assign-

ment, which they applied on the then indebtedness of Bram-
hall to the bank. The mortgage in question covered nineteen

of the lots marked out on said map. On the 30th and 31st

of May, 1865, after the execution and delivery of the com-

plainant's mortgage, but before its assignment to the com-

plainant, Bramhall, by three several deeds of conveyance,

conveyed to one Henry M. Kinne seventeen of the lots

marked on said plan. Among these seventeen lots conveyed

to Kinne, were eight lots which were included in the com-

plainant's mortgage. The relative position of the mortgaged

premises, and the premises included in the deed is this, eight

of the lots are common to both, eleven of them are in the

mortgage and not in the deed, and nine are in the deed and

not in the mortgage.

At the time of the delivery of the mortgage to the bank,

Bramhall's indebtedness to them was $36,406.17. At the

time of the assignment to the complainant, his indebtedness

was $10,000, which was reduced, by the credit of the $7500
paid by the complainant, to $2500, which sum of $2500

Bramhall himself subsequently paid to the bank. "When the

mortgage was assigned to the complainant, Bramhall was

indebted to him in the sum of $90,000, which still remains

unpaid, except as to the sum of $1550, realized from the sale

of a portion of the mortgaged premises.

The conveyances to Kinne were in four deeds of absolute
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conveyance in fee simple ; but it is admitted that they too

were, in fact, only mortgages to secure the payment of

$25,000, which Bramhall owed to him, and for which he

held his notes. On the 3d day of January, 1866, Kinne, by

a deed of conveyance, conveyed to the defendant, Worthing-

ton, the premises described in the several deeds made by

Bramhall to him. The deeds to Kinne were recorded in the

proper office, on the 21st of October, 1865, which was prior

to the assignment of the mortgage to the complainant. Sub-

sequently to the assignment, Bramhall sold five of the lots

embraced in the complainant's mortgage, and the complain-

ant released those lots from the lien of his mortgage, and

received the whole consideration realized from the sale, about

$1550.

The opinion of the Chancellor is reported ante, p. 74.

Mr. Ransom, for appellant.

Mr. I. W. Scudder, for respondents.

The opinion of the court was delivered by

Depue, J.

The rights of the complainant must be considered in a two-

fold aspect : first, as against Bramhall, the original mortga-

gor ; and, secondly, as those rights are affected by the equities

of the defendant, Worthington.

First As regards the rights of the complainant against

Bramhall. The assignment by the bank to the complainant

of the bond and mortgage, is absolute, and assigns, transfers,

and sets over to him the mortgaged premises, and the bond

and all moneys due and to become due thereon.

The assignment was made at the instance of Bramhall,

who informed the complainant at the time of the assignment,

that the mortgage was a good and valid mortgage for the

sum of $10,000, and interest. The complainant claims to
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hold the mortgage for the principal sum named therein, with

interest, to secure the $7500 paid by him as the considera-

tion of the assignment, and the balance above that sum as

collateral security for Bramhall's indebtedness to him,

under an arrangement to that effect made between him and

Bramhall, at the time of the assignment, as an inducement

to obtain his aid in discharging the indebtedness to the bank.

I am satisfied from the evidence and the circumstances

attending the transaction, that such an arrangement was

made. There is nothing illegal in the use of an outstanding

mortgage by the mortgagor, for the purpose of obtaining the

money on it of a third person to discharge the original in-

debtedness it was made to secure either in whole or in part,

or as collateral to secure an existing indebtedness to such

third person. Such transactions are matters of frequent

occurrence. Where a mortgagor applied to a third person

for an advance of money to enable him to take up his mort-

gage, promising to give him the same security for such

money as the mortgagee then held, and upon receiving the

money paid it to the mortgagee and took an assignment of

the mortgage from him to such third person, it was held,

that the mortgage was not discharged, and that the assignee

was entitled, as against a mortgagee intermediate to the

making of the mortgage and its assignment, to hold the same

as security for the money thus advanced. White v. Knapp,

8 Paige 173 ; Graves v. Mumford, 26 Barb. 95. This

principle is equally applicable against a mortgagor who uses

the mortgage as security for an indebtedness distinct from

that which it was originally made to secure, whatever the

effect may be as concerns third persons who have acquired in-

terests in the mortgaged premises intermediate the making

of the mortgage and its subsequent use, to secure a different

indebtedness. Although a mortgage may have been paid,

yet on a valuable consideration it may be kept alive for

other purposes, when the rights of creditors and third persons

have not intervened. Purser v. Anderson, 4 Edward's C.

P. 17 ; James v. Morey, 2 Cow. 247. The assignment will
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carry the title to the mortgage. The delivery of the mort-

gage so assigned by the mortgagor, gives it a new vitality,

and in equity he will be estopped from denying that it is

entitled to the effect his own act was intended to give to it.

After the assignment to the complainant the defendant,

Bramhall, sold and conveyed five of the lots embraced in the

complainant's mortgage, for the consideration of $1700. The

amount received from this sale, after deducting expenses, was

$1550, which was paid to the complainant, and the com-

plainant executed a release to Bramhall of the premises so

sold, from the lien of the mortgage, and applied the proceeds

realized to the payment of the indebtedness of Bramhall to

him. The bill charges that the instrument of release con-

tained the following clause :
" retaining the remainder of the

said mortgaged premises for the payment of the mortgage

indebtedness." There was no appropriation of the amount

received to reduce the amount for which the mortgage should

stand as collateral ; and an indebtedness remaining above the

amount of the mortgage, the complainant, as between him-

self and Bramhall, was still entitled to retain the mortgage

as collateral to secure such indebtedness to the full amount

of the sum specified in the mortgage.

Second. It is conceded that, if the attitude of the defend-

ant, Worthington, with reference to the complainant's mort-

gage, was simply that of a subsequent encumbrancer or

grantee of part of the mortgaged premises, the complainant's

mortgage being held by the bank, when he acquired his

rights, as collateral for Bramhall's indebtedness to the bank,

the complainant could not hold it under his assignment for a

sum greater than the amount he actually advanced towards

satisfying that indebtedness; the balance due to the bank on

the mortgage being paid by the mortgagor. Yelverton v.

Shelden, 2 Sandf. C. R. 481 ; Marvin v. Vedder, 5 Cow. 671

;

De La Vergne v. Evertson, 1 Paige 181 ; Truscott v. King,

2 Seld. 147 ; Mead v. York, Ibid. 449 ; Large v. Van Doren,

1 McCarter 208 ; Moore v. Vail, 2 Beas. 296.

But the position of the defendant, Worthington, is changed,
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and his rights materially affected, by the stipulations in the

conveyances from Bramhall to Kinne, for that part of the

mortgaged premises held by him. In the conveyance, of the

date of May 30th, 1866, after the habendum clause, and

before the covenants, the following clause is inserted, " sub-

ject, however, to the payment by said grantee of all existing

liens upon said premises ;" and in a like position in the deed

of May 31st, 1865, "this conveyance is made subject, never-

theless, to the payment by said party of the second part of all

existing liens on said premises."

It may be that the language of the stipulations in these

deeds, with reference to the complainant's mortgage, is not

sufficient to create a covenant on which a strictly personal

liability may be based ; but the effect is clearly that stated by

the Chancellor, to make the part conveyed subject to its proper

proportion of the encumbrances, so as to relieve to that extent

that part of the mortgaged premises retained by the mortgagor,

by force of which the lots conveyed and those retained must

contribute towards discharging the common burthen, accord-

ing to their relative values.

The general rule is, that where several parcels of land are

charged with a common burthen, that burthen shall be shared

by all. Equality, in that respect, is equity.

To this general rule there are several exceptions, promi-

nent among which is, that where a mortgagor conveys away

part of the mortgaged premises, the portion retained is

primarily liable for the payment of the mortgage debt. This

exception is, however, founded on equitable principles, and

has no application where the encumbrance is, by agreement

between the mortgagor and his grantee, made a charge upon

the granted premises, either in the whole or in part. If, by

the terms of sale, the mortgage is to remain a common charge

upon the whole, and to be paid by the mortgagor and pur-

chaser without any specific agreement as to the proportion

which each one is to pay, they must contribute according to

the relative value of each one's part. Michle v. Woodward,

opinion of Chancellor Williamson, October Term, 1822, Halst.
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Dig. 635 ; Wihoff v. Davis, 3 Green's C. R. 224 ; Engle v.

Haines, 1 Haht. C. R. 186 ; 8. C, on appeal, Ibid. 632.

Can the complainant avail himself in this case of the

benefit of that charge ? So far as relates to the $7500 paid

to the bank on the debt for which the mortgage was collateral

to the bank, it is not necessary that he should resort to that

charge for his protection. He only needs its aid to enable him

to build upon it a right as to the residue of the mortgage

above that sum. In Klapivorth v. Dressier, 2 Beas. 62, where

the charge amounted to a covenant by the purchaser to

assume and pay the mortgage debt, the mortgagee was allowed,

in proceedings for the foreclosure of the mortgage, the benefit

of the covenant, by a decree that the purchaser should pay

the deficiency of the mortgage debt which might remain after

the sale of the mortgaged premises.

The grounds of his decision are stated by the learned Chan-

cellor by whom that case was decided, to be, that where a

grantee in a deed covenants with the grantor to pay off an

encumbrance subsisting upon the premises, if the grantor is

personally liable for the payment of the encumbrance, the

grantee, by virtue of the agreement, is regarded in equity as

the principal debtor, and the grantor as surety only ; and that,

in equity, a creditor is entitled to the benefit of all collateral

obligations for the payment of the debt, which a person stand-

ing in the situation of a surety for others has received for his

indemnity, and to relieve him or his property from liability

for such payment.

The principle upon which Klapworth v. Dressier was deci-

ded is applicable to this case. The effect of the charge in the

deeds to Kinne, is to make the lands conveyed to him the

principal debtor for a proportionate part of the mortgage

debt, and Bramhall a surety only. Jumel v. Jumel, 7 Paige

591 ; Cherry v. Monro, 2 Barb. C. R. 618; Ferris v. Craw-

ford, 2 Denio 595. The mortgage debt, when the deeds

were made, was the sum of $10,000, for which the bank also

held the bond of Bramhall. By the assignment of the bond

and mortgage, under the circumstances above stated, they
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became, as against Bramhall, available securities in the

hands of the complainant, for the full amount of the principal

sum therein stated. At the time of the assignment, Bram-

hall had a lien upon the premises conveyed to Kinne, for a

proportionate part of that mortgage debt, in exoneration to

that extent, of the residue of the mortgaged premises and of

his personal liability on his bond. In equity, that security

enures to the benefit of the complainant.

The deeds to Kinne, though absolute in form, in fact were

mortgages to secure an indebtedness of Bramhall to him. It

is suggested that that circumstance will impair the effect of

the charge contained in the conveyances, by reducing the

grantee from the position of a grantee in fee to that of a

mere holder of a subsequent encumbrance. That result will

not follow. The deeds are absolute on their faces, and there

is no evidence that the complainant knew of the secret

arrangement between Bramhall and Kinne, by which the con-

veyances were to be regarded in the light of mortgages. In

the absence of such notice, the complainant is entitled to have

whatever of benefit or advantage may accrue to him from the

fact that the conveyances are absolute conveyances in fee.

"When the complainant executed releases of the five lots

which were embraced in his mortgage and not included in

the Kinne deeds, the deeds to Kinne were on record. Where

a mortgagee, with notice of several successive alienations of

parts of the mortgaged premises, releases that part which is

primarily liable in equity for the payment of the mortgage

debt, he cannot be permitted to charge other portions of the

premises with the payment of the mortgage, without deduct-

ing from the amount due, the value of the part released.

Blair v. Ward, 2 Stock. 119 ; Quion v. Knapp, 6 Paige 35

;

Gashill v. Sine, 2 Beas. 400. The equity which entitles a

second mortgagee to the benefit of a release executed by a

prior mortgagee, arises only where the first mortgagee gave

the release, with a knowledge of the existence of a second

encumbrance. Van Orden v. Johnson, 1 Mo Carter 376. The

notice of the subsequent encumbrance may be actual or con-
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structive. 2 White and Tudor's Lead. Cos. 272 ; Stuyve-

sant v. Hall, 2 Barb. C. R. 151 ; Howard Insurance Co. v.

Halsey, 4 Seld. 271 ; Gouverneur v. Lynch, 2 Paige 300.

The recording of a second mortgage will not, however, operate

as constructive notice of its existence to a prior mortgagee.

Blair v. Ward, Van Orden v. Johnson, Hoioard Insurance

Co. v. Halsey, cited above ; Reily v. Mahan, 1 Beas. 59. The

general doctrine is, that whatever puts a party upon an in-

quiry, amounts in judgment of law to notice, provided the

inquiry became a duty, as in the case of purchasers and

creditors, and would lead to the knowledge of the requisite

fact, by the exercise of ordinary diligence and understand-

ing. 4 Kent 179. The ground upon which the title acquired

by a prior registry of a deed is lost, in case of notice to the

second grantee, is, that it is a fraud in the second grantee to

take a deed, knowing or having reason to suspect the exist-

ence of the prior title. Holmes v. Stout, 2 Stocht. 419. In

Jones v. Smith, 1 Hare 43, Vice- Chancellor Wigram resolves

the cases in which constructive notice is established, into two

classes : first, cases in which the party charged has had

actual notice that the property in dispute was in fact charged,

encumbered, or in some way affected, and the court has

thereupon bound him with constructive notice of facts and

instruments, to the knowledge of which he would have been

led by an inquiry after the charge, encumbrance, or other

circumstance affecting the property, of which he had actual

notice; and, secondly, cases in which the court has been

satisfied, from the evidence before it, that the party charged

had designedly abstained from inquiry, for the very purpose

of avoiding notice. The complainant admits, that before he

executed the release, he knew that Bramhall had disposed of

most of the property embraced in his mortgage. That

knowledge was sufficient to put him upon inquiry, and

amounts to constructive notice of the existence of the deeds

to Kinne, of which he might have had actual knowledge, if

he had pursued the usual course of examining the registry

of deeds. He must, therefore, in favor of the defendant
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Worthington, account for and credit on his mortgage, a propor-

tionate part of the value of the lots released.

The conclusions are : that as against Bramhall, the com-

plainant is entitled to a decree for the whole principal sum of

$10,000 mentioned in his mortgage, with the interest thereon,

without deducting the value of the five lots released ; that as

against the defendant Worthington, the complainant is entitled

to hold the mortgage, only for the sum of $7500—the amount

paid by the complainant to the bank—with interest, deducting

a proportionate part of the value of the five lots released ; but

that in talcing the account, Worthington must, under the

charge in the deeds to Kinne, account for his proportionate

part of the §2500 paid by Bramhall to the bank at the time

of the assignment of the mortgage—said proportionate part to

be calculated on the basis of the relative value of the eight lots

conveyed to Kinne, to the value of the whole mortgaged

premises at the date of the conveyance by Bramhall to Kinne.

In making the decree, the deeds to Kinne are to be consid-

ered as mortgages. The equities of the other defendants, Bum-
sted and Roberts, who also hold portions of the mortgaged

premises under conveyances from Bramhall, have not been con-

sidered. Whatever equities they have, can be protected in the

final decree.

The decree appealed from is reversed, and the record remit-

ted to the Court of Chancery.

The whole court eoncurraL

Vol. iv. 2 n
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Clark's executors, appellants, and Richards, respondent.

This case is reported in chancery, in 3 C. E. Green 327.

Opinion by Beasley, C. J., affirming decree of the Chancellor.

The Morris and Essex Railroad Company, appellants,

and The Sussex Railroad Company, respondents.

This case is reported in chancery, ante, p. 13. Opinion by

Bedle, J., reversing decree of the Chancellor.

Berryman, appellant, and Graham, respondent.

This case is reported in chancery, ante, p. 29. Opinion by

Van Syckel, J., reversing decree of the Chancellor.

Tantum, appellant, and Green, respondent.

This case is reported in chancery, ante, p. 105. Opinion by

Dalrimple, J., affirming decree of the Chancellor.

DeCourcey and others, appellants, and Little and others,

respondents.

This case is reported in chancery, ante, p. 115. Opinion by

Beasley, C. J., affirming decree of the Chancellor.
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McLaughlin, appellant, and Van Keuren, respondent.

This case is reported in chancery, ante, p. 187. Opinion

by Van Syckle, J., reversing decree of the Chancellor, on

the ground that the assignee was not made a party to the

bill. Record remitted, that necessary party might be added.

Thomson's Executors, appellants, and Norris and others,

respondents.

This case is reported in chancery, ante, p. 307. Opinion

by Beasley, C. J., affirming decree of the Chancellor. It

was held, first, that the power given to Mrs. Thomson by the

will, to give and devise a certain portion of the estate among

such "benevolent, religious, or charitable institutions," as

she might think proper, was invalid ; secondly, that Mrs.

Thomson could not legally release and surrender her power

of appointment over that portion of the estate set apart for

raising her income ; but, thirdly, that, in this case, the act of

the legislature in confirmation of the agreement, should

prevail.

Morris
,
and Essex Railroad Company, appellants, and

The Attorney General ex rel. Stickle, respondent.

Same appellants, and Prudden, respondent.

This case is reported in chancery, ante, p. 386. Opinion

by Depue, Jm reversing decree of the Chancellor.
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[The Eeporter has been favored by the Chancellor with the following

interesting and valuable account of the origin of the jurisdiction of the

Court of Chancery, for publication.]

During the proprietary government of New Jersey there

was a Court of Chancery. By the grants and concessions of

the Proprietors the assembly were authorized to create courts

for all purposes. Learning & Spicer 16, III.

By an act, passed in 1682, the Court of Common Right

was created, with jurisdiction over all causes, including

criminal causes and civil causes, as well in equity as at law.

L. & S. 232, cA. 7.

An act, passed in 1698, (L.*& 8. 368, ch. 4,) took away

from the general assembly the right to constitute or regulate

the High Court of Chancery, and declared that the judges

of the Court of Common Right should not be judges of the

High Court of Chancery. But little else is found relating

to the Court of Chancery in the records under the proprietary

government.

After the surrender of the proprietary government, which

was accepted by the Queen on the 17th day of April, 1702,

(L. & 8. 617,) Lord Cornbury was appointed the first royal

governor, by a commission dated December 5th, 1702. In

this it was declared, (L. <fe 8. 651): "And we do further give

and grant unto you, full power and authority, with the advice

and consent of our said council, to erect, constitute, and estab-

lish such and so many courts of judicature and public justice,

within our said province under your government, as you and

they shall think fit and necessary, for the hearing and deter-

mining of all causes, as well criminal as civil, according to

law and equity, and for awarding execution thereupon, with

all reasonable and necessary powers, authorities, fees, and

privileges belonging unto them."

577
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By virtue of this power, Lord Cornbury and his council

issued the ordinance creating the Court of Chancery, dated

March, 1705. An abstract of this is found in 4 Grift. Reg.

1183. The ordinance itself is recorded in Book A A A of

Commissions, in the office of the secretary of state, p. 66. It

is as follows

:

By His Excellency Edward Viscount Cornbury, Captain

General and Governor-in- Chief in and over Her Majesty's

provinces of New Jersey, New York, and all the territories

and tracts of land depending thereon, in America, and Vice

Admiral of the same, esquire, Her Majesty's Lieutenant

and Commander in Chief of the militia of the colony of

Connecticut, and of all the forts and places of strength

within the same, in council.

AN ORDINANCE

For the erecting and establishing a High Court of Chancery,

in Her Majesty's province of $"ova Csesaria, or New Jersey, in

America ; whereas, it is absolutely necessary that a Court of

Chancery be established in this province, that the subject

may find remedy in such matters and things as are properly

cognizable in the said court, in which the common law, by

reason of its strict rules, cannot give them release, His

ExcellencyEdward Lord Viscount Cornbury, Captain General

and Governor as aforesaid, by and with the advice and con-

sent of Her Majesty's council for this province, and in pur-

suance of the power and authority to him given by Her

Majesty's letters patent, under the great seal of England,

bearing date the fifth day of December, in the year of our

Lord one thousand seven hundred and two, doth ordain and

declare, and it is hereby ordained and declared, that His

Excellency Edward Lord Cornbury, or the Governor or

Lieutenant Governor for the time being of this province, and

Her Majesty's council for this province, or such of them as

shall take an oath in the words following, at the council

board, that is to say, (you shall well and truly serve Her

Majesty, to the best of your skill and knowledge, as one of

the judges of the High Court of Chancery erected within

this province
;
you shall faithfully and uprightly, to the best
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of your power, cause justice to be duly administered to such

as shall sue before you for the same, according to equity and

the order of the land
;
you shall not take or receive of any

person, any gift or reward in any cause or matter depending

before you, so help you God,) or any three of them together,

with the Governor or Lieutenant Governor, shall be, and are

hereby empowered to be, the High Court of Chancery of this

province, and, as such, to hear and determine all causes and

suits in the said court, which, from time to time, shall come

before them, in such manner or as near as may be according

to the usage and custom of the High Court of Chancery in

the kingdom of England j which said Court of Chancery shall

and will meet and sit in order to hear, try, and determine

suits on the first Thursdays of November, February, May,

and August, annually ; and whereas, it will tend much to

the ease and benefit of Her Majesty's subjects, inhabiting

within this province, that such causes and suits, that shall be

brought and commenced in the said court, be brought to a

speedy determination : It is hereby ordained and declared,

that the Governor or Lieutenant Governor and council of

this province, and any two of them, with the said Governor

or Lieutenant Governor, shall and will, and are hereby im-

powered and authorized to, meet and sit to hear motions and

to make rules and orders thereon, on Thursday in every

week, at Burlington, which shall also be the public seal day

for writs, and the common return day. And it being the

practice of Her Majesty's other plantations in America, to

make and empower as for officers as may be either in the

courts of law or equity, whereby the business of the subject

is the sooner dispatched and finished, to their great ease and

benefit, it is hereby ordained, that there shall be commis-

sionated and appointed, during pleasure, to masters of the

said court, a Register, who shall also be Examiner and Purse

bearer or seal bearer and sealer of writs, which place, in case

of sickness or such absence as shall be allowed of by the

Governor, may be executed by his sufficient deputy or deputys,

two clerks and one seargant-at-arms and one messenger, and

no other officer or officers whatsoever; which said officers

shall act and do in their several offices and stations, all



580 APPENDIX.

such matters and things as are usual to be done or performed

by the same or like officers respectively, and no office or

offices whatsoever shall receive more larger fees or perquisits

than are usually received or taken by officers of the like

nature in the kingdom of England.

And it is further ordained by the authority aforesaid, that

there shall not be more than two counsel for the plaintiffs,

and two for the defendants, allowed in any case whatsoever,

depending before the said court.

Lastly. It is hereby ordained and declared, that the said

High Court of Chancery shall, and is hereby impowered to,

make and ordain such rules and orders for regulating the

practice of the said court, and the officers thereof, as they

shall think fit; and in the meantime such rules and orders as

shall appear to have been made in England, in the same or

like cases, shall be observed.

CoRNBURY.
By His Excellency's command,

J. Bass, Sec'y.

The royal commission to William Franklin as provisional

governor, was issued in 1762, and is found in Book A A A of

Commissions, p. 379, and contains (p. 382,) similar powers for

creating courts, as were given to Lord Cornbury. Governor

Franklin, by an ordinance dated Match 23d, 1770, and found

in Book A B of Commissions, p. 54, vested all chancery

powers in the governor alone, without his council. That

ordinance is as follows :

AN ORDINANCE

For the better establishing a High Court of Chancery in the

province of New Jersey, and for appointing the Chancellor

or Judge thereof, by His Excellency William Franklin,

Esq., Captain General, Governor, and Commander-in-

Chief, in and over his Majesty's province of New Jersey

and territories thereon depending, in America, and Vice

Admiral of the same, &c, in council, this twenty-eighth

day of March, in the tenth year of his Majesty's reign,

annoque domini, one thousand seven hundred and seventy.
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Whereas, There always hath been a Court of Chancery held

in the province of New Jersey, and the same at present requires

regulation, His said Excellency, the Governor, by and with the

advice and consent of his Majesty's council for the said pro-

vince, and by virtue of the powers and authorities to him

given by his Majesty's letters patent, under the Great Seal of

Great Britain, bearing date the ninth day of September, in the

second year of his present Majesty's reign, hath thought fit to

ordain and declare, and by and with the advice and consent of

his said Majesty's council, doth hereby ordain and declare, that

his said Excellency William Franklin, Esq., is hereby consti-

tuted and appointed Chancellor and Judge of the High Court

of Chancery or Equity in this colony, and impowered to hold

the said court, and in the same to hear and determine all

causes, from time to time, and in such manner as heretofore

hath been usual, and, as nearly as may be, according to the

usage and custom of the High Court of Chancery in that part

of Great Britain called England.

And it is hereby ordained and declared, that His Excellency

William Franklin, Esq., before holding the said court, shall

take an oath in the words following, that is to say : You shall

well and truly serve his Majesty, to the best of your skill and

knowledge, as Chancellor and Judge of the High Court of

Chancery erected within this province; you shall faithfully

and uprightly, to the best of your power, cause justice to be

duly administered to such as shall sue before you for the same,

according to equity and the order of the laws
;
you shall not

take nor receive of any person any gift or reward, in any cause

or matter depending before you. So help you God. And it

is hereby further ordained and declared, that his said Excel-

lency William Franklin, Esq., shall and may, and he is hereby

authorized and impowered, from time to time, to nominate

and fix days for hearing, tryal, and administration of any cause

that may arise or be brought before him, and to appoint and

order such days and times as to him shall seem meet, for hear-

ing motions and entering rules and orders in the said court

;

and further, to nominate, constitute, appoint, and commission-

ate so many masters, clerks, examiners, registers, and other
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necessary officers as shall be needful to the holding the said

court, and doing the business therein ; and also, to make
such rules, orders, and regulations for carrying on the busi-

ness of the said court as to him, from time to time, shall seem

necessary.

In testimony whereof, I have caused the Great Seal of the

said province to be hereunto affixed, at Burlington, the day

and year first above written.

This ordinance having been

read and compared in council,

is consented to.

Steeling.

Assented to and ordered to

be recorded.

Wm. Feanklin.

This ordinance continued in force until the first state con-

stitution was adopted in 1776, and by that the governor was

declared to be Chancellor. By the first section of an act

passed October 6, 1776, {Paterson's Laws 38,) it was enacted

that the courts of law and equity should be confirmed and

established, and continue with like powers as before the

Declaration of Independence. This provision does not seem

to have been ever repealed, although the act has not been

re-printed in any subsequent publication of the laws, and is

now the foundation of the powers of the Court of Chancery.

Under the power to create courts, contained in Lord Corn-

bury's commission, which were substantially contained in the

commissions of his successors, ordinances were issued creat-

ing the Supreme Court, county courts, and courts of justices

of the peace, some of which are extant : One issued by Lord

Cornbury, somewhere in or about 1703, published in the

Provincial Courts of New Jersey, by Hon. K,. S. Field, App.

C; one by Gov. Hunter, dated April 17th, 1716, Prov.

Courts, App. D ; one by Gov. Burnett, dated April 29th,

1723, 1 Halst. R., App. A ; three others by Gov. Burnett,

dated respectively, April 23d, 1724, August 21st, 1725, and

February 10th, 1728, Prov. Courts, App. E, F, and G; and

one by Gov. Belcher, dated August 1st, 1751, 1 Halst. R. t

App. C.
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In the instructions issued by the Queen in council, to Lord

Cornbury, for the government of New Jersey, of the same

date as his commission, it was directed, L. & S. 641 :
" Our

will and pleasure is, that appeals be made in cases of error

from the courts of our said province of New Jersey, unto you

and the council there." As by the ordinance of 1705, the

governor and council were, until 1770, the Court of Chan-

cery, no appeals could be had in chancery to any court in

the province, but only to the Queen in Privy Council, to

whom, by the law of England, appeals from the judgment of

provincial courts still continue to lie.

It is probable that no appeals were had from the Court of

Chancery, between the ordinance of 1770 and the constitu-

tion of 1776. Hence, probably, the language in the ninth

article of that constitution :
" That the Governor and Council

be the Court of Appeals in the last resort in all causes of law

as heretofore." From this phraseology, Judge Griffith, and

other lawyers, contended that the act of June 13th, 1799,

Pat. 428, which first granted an appeal to the Court of

Errors, was in violation of the constitution. After a practice

of appealing, for forty-five years, from Chancery, the consti-

tution of 1844 conferred upon the Court of Errors jurisdic-

tion in " all causes as heretofore," leaving out the words " at

law," which, it was contended, limited it under the first.
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ABATEMENT.

See Legact, 3.

ABSENT DEFENDANT.

See Practice, 24.

ACCEPTANCE.

See Contract, 6, 17.

Deed, 8, 9.

ACCOUNT.

See Partnership, 4.

ADULTERY.

See Divorce, 1, 2.

ADVERSE POSSESSION.

See Easement, 1, 2, 8.

Highway, 13.

AGENT.

See Principal and Agent.

AGREEMENT.

See Contract.

AMENDMENT.

See Practice, 4.

ANNUITY.

See Execution, 4.

ANSWER.

See Evidence, 3, 14, 15.

Injunction, 4.

Pleading, 1, 7, 8.

Practice, 2, 3, 22.

APPEAL.

See- Practice, 29, 30.

ASSIGNEE AND ASSIGNMENT.

See Contract, 14, 18.

Mortgage, 1, 21, 27.

ASSIGNMENT FOR BENEFIT
OF CREDITORS.

1.A voluntary assignment made by
a non-resident debtor, which is

valid by the law of the place

where made, cannot be impeached
in this state with regard to prop-

erty situated here, in behalf of

non-resident creditors, on the

ground that such assignment is

incompatible with the statute of

this state. Bentley v. Whittemore,

462

2. This rule obtains as well with re-

spect to realty as to chattels situate

in this jurisdiction, provided the

form of the assignment is such as

is required by our land regula-

tions, lb.

585
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3.A debtor residing in New York
made an assignment, with prefer-

ences, for the benefit of his credi-

tors, such disposition being legal

in that state. As auxiliary to

such assignment, he also executed

in due form a conveyance to his

assignees of land in this state. The
asssignees having sold the land

thus conveyed, it was subsequently

levied on under judgment by cer-

tain creditors, all of whom were

non-residents of this state. Upon
a bill filed by the purchaser, it

was held that the proceedings by
such creditors should be perpetu-

ally enjoined. lb.

ATTACHMENT.

See Injunction, 2.

ATTORNEY AND CLIENT.

A solicitor has no right to accept a

part of a debt in payment of the

whole, without express authority

of his client, and his receipt for

it as payment in full, when given
without authority of his client, and
that fact was known to the debtor,

will be treated as a nullity. Watts

v. Frenche, 407

BURTHEN OF PROOF.

See Easement, 8.

Evidence, 6, 9, 10.

CANCELLATION.

See Contract, 11.

Deed, 9.

Mortgage, 18.

CHARITABLE USES, STAT-
UTE OF.

. The object of the statute of char
itable uses in England was not to

restrain gifts to such uses, but to

enforce and make valid such gifts

in certain cases in which they had
before been held void because the

object was too vague and indefi-

nite. Norris v. Thomson's Eafrs, 307

, The statute of charitable uses has
never been enacted in this state,

and therefore English decisions

founded upon its provisions, may
not be of authority here, but such
as declare gifts void on account of

the objects being too vague and
indefinite, upon principles adopted
as part of the common law before

the statute, should be regarded.

lb.

CHARITY.

l.The Court of Chancery has an ex-

tensive jurisdiction over the sub-

ject of charitable uses, to uphold,
protect, and enforce their execu-
tion ; but this jurisdiction is not so

universal as to include the execu-
tion by the Court of Chancery of

all trusts, or to authorize its in-

terference in all cases of bequests

to charitable uses. Its authority

can only be invoked in exceptional
cases, where no trustee is inter-

posed, or where there is no per-

son in esse capable of taking,

or where the charity is of an in-

definite nature, or its execution ac-

cording to the original purpose is,

or has become, impracticable. At-
torney General v. Moore's Exfrs, 503

2. Where the charity is definite in

its objects, and lawful in its crea-

tion, and capable of being exe-
cuted according to the directions

of the donor, and it is to be exe-
cuted and regulated by trustees,

whether they are private individ-

uals or a corporation, the adminis-
tration properly belongs to such
trustees, and the king, as parens
patrice, has no general authority to

regulate or control the administra-
tion of the funds. In all such
cases, however, if there be any
abuse or misuse of the funds by
the trustees, the Court of Chan-
cery will interpose, at the instance

of the Attorney General, or the

parties in interest, to correct such
abuse. But in such cases, the in-

terposition of the court is properly
referable to its general jurisdiction
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as a court of equity to prevent

abuse of a trust, and not to any
original right to direct the man-
agement of a charity or the con-

duct of the trustees. lb.

3. In construing an instrument by
which a charity is created, the

cases in which the religious faith

of the founder is resorted to for

the purpose of ascertaining his

intent are, without exception, cases

in which the primary object of the
foundation was the propagation of

religious doctrines, or the donor
in the instrument of foundation
has made some express provision

relative to the religious instruc-

tion to be given. Where the char-
ity is eleemosynary, and no direc

tions on the subject of religious

instructions are given, the reli

ious opinion of the founder will be
excluded from consideration, as

affording no indication of an in

tention on which the court can
act. lb.

4. An eleemosynary charity is essen-

tially unsectarian, both in its man-
agement and in the scope of its be-

nevolence, and it can only become
sectarian in either respect, when
such restrictions or limitations are
imposed by the declared intent of

the donor in the instrument of

foundation. lb.

See Will, 6, 8, 9.

CHAETEE.

1. The eighth section of the charter
of the Chester Eailroad Company
provides, that after the commis-
sioners have filed their report as-

sessing the value of land for the
road, and damages, an application

for an appeal shall not prevent the

company from taking such land.

Then follows the proviso, " that in

no case whatever shall said com-
pany enter upon, or take posses-

sion of, any lands for constructing
said railroad, until they shall have
paid to the party or parties entitled

to receive the same, the amount
assessed by commissioners, if not
appealed from ; or, if the same is

appealed from, then the amount
which shall be found by the jury
by whom the issue shall be tried";

but in case the party entitled to

receive the amount assessed (in

case there shall be no appeal,)
shall refuse, upon tender thereof
being made, to receive the same,
then the payment of the amount
into the Circuit Court of the county
wherein the said lands lie, shall

be deemed a valid and legal pay-
ment." The complainant has ap-
pealed from the report, and filed

his bill to restrain the defendants,
who have taken possession and
commenced work upon the land,
from continuing their operations
until the determination of the ap-
peal. Held—that the defendants,
having made a tender and deposit,
according to the provisions of their
charter, and having lawfully en-
tered upon, and taken possession
of the land, they could not be re-
strained from constructing their
road. Cooper v. Chester R. Co., 199

2. The provision of the charter and
of the constitution, prohibiting the
taking of land without compensa-
tion first made, has no application
to this case. lb.

See License, 1.

CHATTEL MOETGAGE.

Under the act concerning chattel
mortgages, of March 24th, 1864,
(Pamph. L. 493,) a mortgage
upon chattels situate in a different
county from that in which the
mortgagor resides, and recorded
only in the county where the chat-
tels are situate at the time of the
execution of the mortgage, is en-
titled to priority in payment over
another mortgage of a prior date,
but of which the subsequent mort-
gagees had no notice, and recorded
subsequently, though recorded in
the county where the chattels

lay, and also in that where the
mortgagor resided at the time of
its execution. DeCoureey v. Little,

115
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CONSTITUTION.

See Power of Appointment, 3.

CONSTRUCTION.

See Charity, 3.

Statute.
Will.

CONTRACT.

1. In a contract between companies
owning connecting lines of rail-

road, for the continuous transpor-

tation of passengers and freight

over both lines, it is lawful to

agree upon a division of the fares,

by which one company allows

part of the fares earned on its line,

to the other company. Sussex JR.

Co. v. Morris and Essex R. Co., 13

2. Such contract is valid as to future

extensions of the road, even as to

such as may be authorized by fu-

ture legislation, lb.

3. A contract made by a railroad

company, which by its terms in-

cludes any future extensions of the

road, will include in its operation

not only such as were authorized

by law at the making of the con'

trad, but such as were authorized

by subsequent legislation. lb.

4. A contract between railroad com-
panies using the same gauge, to

transport passengers and freight

continuously over both lines, does

not imply a contract on the part

of either company, that it will not

change the gauge of its road. 1 b

5. A bill for an account of fares re-

ceived according to a contract

previously made between the par-

ties, is not technically a bill for

specific performance, so as to in

duce a court of equity to refuse re-

lief on the ground that the con-

tract is inequitable, lb

6. Parties in executing a contract

have the right to depart from its

terms. And if they do so, and by

consent accept something different

in the execution of the contract,

they are bound by the acceptance,

and cannot look back to the con-
tract. Onderdonk v. Gray, 65

7. An agreement by an assignee of a
bond and mortgage, that lie would
call at the office of the obligor for

the interest, does not make that

office ever after the only legal

place for payment, and is not, in

form or legal effect, an agreement,
so as to affect the bond. McCotter
v. De Oroot, 72

8. But when, in consequence of such
agreement, the obligor failed to

pay his interest within the thirty

days limited by the condition of

the bond, equity will relieve him
from the forfeiture of his credit

by such neglect. lb.

9. A demand by the assignee, after

the thirty days had elapsed, al-

though he had not called, as prom-
ised, for the payment of the prin-

cipal, and a refusal to accept the

interest, is notice that he did not

mean to be bound by his promise.
And when the obligor subsequently
offered to pay that interest and
the interest about to become due,

but made no tender of the latter

interest within the thirty days af-

ter it became due, the complainant
was held to be entitled to the

principal. lb.

10. A verbal promise by the grantee

to the grantor, that he would re-

convey the land upon receiving

back the amount of his debt, will

not be enforced ; much less against

a purchaser for valuable consider-

ation, without notice. Hogan v.

Jaques, 123

11. A written agreement, given by
one person to another, and sent by
the person to whom given to the

person bound by it, on request,

without any intimation that it was
obtained for the purpose of being
canceled, and which, when ob-

tained, was destroyed without

other consent, is not impaired
or canceled by being so destroyed.

De Camp v. Crane, 166
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12. A contract to convey lands upon
payment of the price at a future

time, on condition that the inter-

est shall be paid every six months
in the meantime, is not forfeited

in equity because the interest is

not punctually paid. lb.

13. A court of equity will not lend

its aid to enforce an unjust and
unconscionable bargain, even if

its due execution be clearly

proved. Suffem v. Butler, 202

14. The assignee of a lease will not

be aided in enforcing its perform-

ance where his assignor has

failed, on his part, to perform the

material part, and the assignee has

notice of such failure. lb.

15. A contract, under seal, embrac-

ing the whole subject matter of a

former contract not under seal,

supersedes the former. Hargmve
v. Convoy, 281

16. When a party under a contract

to perform a certain work at a cer-

tain rate, has performed part, and
the performance of the residue was

1

prevented without the fault of

either party, he is entitled to pay-!

ment in proportion, at the rate

agreed upon for the whole. lb.

17. Where a purchaser agrees to pay
a sum in gross for a tract of land

of a given number of acres, and
accepts a deed therefor, he cannot
afterwards recover compensation
for any deficiency in the quantity.

Clark v. Carpenter, 328

1

18. An assignment of a contract, in!

express violation of its positive,

provisions, is void, and the party!

claiming through such assign-|

ment, is entitled to no relief in

equity. Grigg v. Landis, 350

19. In equity, time is often regarded
as not of the essence of a contract

;

but where it is of the essence,

it will be insisted on as well in

equity as at law. lb.

20. Time is of the essence of a
contract, either when from the

nature or subject matter of the

Vol. iv. 2 o

contract it is material that it

should be performed at the time,

or when the contract, by express

stipulations, makes it of the es-

sence, and releases the other party

upon failure to comply within the

time. lb.

21. Where a contract for the sale of

land provides that the vendee
shall make certain improvements
within one year, and that if not

made within the time specified,

the vendor shall have the right to

take back the property on refund-

ing the money received, time is of

the essence of the contract, and in

such case, the subsequent perform-

ance of the stipulations, without

the assent of the vendor, can have
no effect upon his rights. lb.

22. Equity will not relieve a party
against his own neglect or default

in performing his contract, if such
relief will seriously injure the

other party. Ruckman v. King, 360

23. It is the rule in equity, that in

general, time is not of the essence

of a contract to convey, as in most
cases the delay is no real injury,

and can be compensated for by in-

terest, or otherwise. But it may
be made of the essence of the con-

tract, either by its being so stated

in the contract itself, or by the

circumstances attending the con-

tract, lb.

24. The certificate of a superintend-

ent, surveyor, or architect, who by
the contract for any work is to

superintend its performance, and
whose approval is required before

any payment is due, cannot dis-

pense with the performance of

any substantial part of the con-

tract, but may be binding as to the

fact whether the work certified to

was done in a workmanlike man-
ner, or of proper materials of the

kind required. But such certifi-

cate would not make building a

brick house a compliance with a

contract to build one of marble.

Nor would the fact that a house
built of brick is substantially and
for service, as good or better than
one of marble, make such a build-
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ing a performance of the contract,

upon being certified to be so. Bond
v. Mayor of Newark, 376

25. A promise to accept part of a

debt already due, in payment of

the whole, if paid by a certain day,

is without consideration and void,

as nudum 'pactum ; and if such

promise was not void at law, it

would not be enforced in equity,

where the object in agreeing to ac-

cept a less sum was payment be-

fore it could be collected by suit,

if the payment was not made or

tendered at the time stipulated.

Watts v. Frenche, 407

26. An agreement made by the

plaintiffs in execution with the de
fendant, that they would purchase

the property at the sale under the

execution, and hold it merely as a

security until their claims should

be satisfied, and then for his bene
fit, will be enforced, where, upon
all the circumstances of the case,

there is no reason to impute fraud,

and it seems, indeed, to be to the

advantage of all the creditors.

Marlatt v. Warwick, 439

27. An agreement between a defend

ant in execution and the plaintiff,

for the purchase of the defendant's

property by the plaintiff, at a
sheriff's sale under the execution,

for the defendant's benefit, if made
with a view to defraud the credi-

tors of the latter, by putting the

property under his control and be-

yond their reach, is illegal and
void, and a specific performance
of such an agreement will not be

decreed by a court of equity. lb.

28. Where a transaction, through
which a complainant seeks relief,

is fraudulent as to creditors, and
he has been a participant in the

fraud, courts of equity will not

grant him relief by carrying into

effect an agreement made in pur-

suance of such fraudulent purpose,

but will leave the parties just

where it finds them. In such
cases, potior est conditio defendentis.

lb.

29. It is not necessary that the objec-

tion should be taken in the answer
to enable the court, as the repre-

sentatives of the public, to refuse

to grant relief upon an illegal

agreement. So strict are the

courts in adhering to the principle

of not aiding in the enforcement

of"an illegal agreement, that if the

agreement as stated in the plead-

ings, does not appear to be illegal,

but circumstances come out in the

evidence that show that it is in

fact tainted with illegality, the

court, of its own motion, will de-

cline to give its sanction to such

an agreement. lb.

See Grant.
Mistake, 2.

Mortgage, 14, 19.

Municipal Corporation,
2, 3, 6, 7.

Principal and Agent.
Specific Performance.

CONTRIBUTION.

See Mortgage, 22.

CORPORATION.

l.A majority of the directors of a
corporation, in the absence of any
regulation in the charter, is a

quorum, and a majority of such
quorum when convened, can do
any act within the power of the

directors. Wells v. Rahway White
Rubber Co., 402

2. The minutes of a corporation need
not be entered up in the hand-
writing of the secretary ; it is suffi-

cient if they are entered under his

direction and approved by him.

And a resolution regularly made
at a corporate meeting, if proven,

is binding, though never entered

upon the minutes. lb.

3.A mortgage or other transfer of

the property of a corporation, is

void if made when the corpora-

tion is insolvent, or after it has

suspended business, although the



INDEX 591

corporation was solvent and had
not suspended business when the

resolution was passed authorizing

the execution of such mortgage or

transfer. lb.

4. The object of the " act to prevent

frauds by incorporated compa-
nies," is to prevent any corpora-

tion, when insolvent, or in con-

templation of insolvency, from
preferring any of its creditors. lb.

See Injunction, 4.

Municipal Corporation.

COSTS.

Cu.t' court has no discretionary

po v r in the matter of costs upon
a c\ oaurrer. Hicks v. Campbell, 183

See Trust and Trustee, 3.

COVEN-ANT.

1. A covenant made by a vendor of

real estate, that neither he nor his

assigns will sell any marl from off

the premises adjoining the tract

conveyed, will not be enforced in

equity against the alienee of the

land intended to be burthened by
such covenant. Brewer v. Mar-
shall, 537

2. Such a covenant should not be

sustained, on the ground that the

principle on which alone it could

rest, would sanction the annexa-
tion to the land of any stipulations

which human caprice might con-

trive, lb.

3. Such covenant is also illegal and
void as being in general restraint

of trade. lb.

4. Equity will enforce covenants con-

nected with land in the hands
of alienees, in some cases in which
there is no legal remedy against

such alienees ; but such cases

should not be unnecessarily mul-

tiplied, lb.

CREDITOR.

See Contract, 26, 27, 28.

Fraudulent Conveyance.

CROSS-BILL.

See Pleading, 3.

Practice, 1.

DEBTOR AND CREDITOR.

See Assignment for Benefit of
Creditors.

Fraudulent Conveyances.
Practice, 9, 10.

DECREE.

. A decree of this court for a divorce

a mensa et thoro, directing an annu-

ity to be paid to the wife, and that

it should be a lien from its date,

upon the husband's lands, is not a

judgment so as to bind the lands

as against strangers to the suit,

when no abstract thereof has been

filed in accordance with the fifty-

ninth section of the chancery act.

Vreeland v. Jacobus, 231

2. A decree cannot be made as to

any who are not parties to the suit.

Armstrong v. Armstrong, 357

See Practice, 5.

DEDICATION.

The act of April 7th, 1868, author-

izing the municipal authorities

of Hoboken to purchase of the

trustees of Methodist Episcopal

church the fee of a tract of land

which had been dedicated as a

public square, (but which the" trus-

tees had bought and erected a

church thereon,) and afterwards

to convert the church into a town

hall, does not annul the dedication

and destroy the easement of the

public ; the authorities may never

purchase the fee. Trustees v.

Mayor of Hoboken, 355

See Highway, 6, 7, 8.
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DEED.

1. Where a deed expresses a consider-

ation, though merely nominal, and
never paid, no use results to the

grantor, and parol proof that the

conveyance was intended to be in

trust for the grantor, will not

raise a trust. Hogan v. Jaques, 123

2. That a deed absolute on its face

was really given as a security for

a debt, and intended only as a
mortgage, may be shown by parol

proof; but the proof must be very
plain where the debt does not re-

main, or is considered as paid by
giving the deed. lb.

3. A conveyance of real estate before

sequestration issued, although after

the decree upon which it is founded,
is valid, in the absence of any
proof of mala fides. Vreeland v.

Jacobus, 231

4. Where a deed was left by the
grantor in the hands of a lawyer,
with directions to have it recorded
at the grantor's expense, and to

deliver it to no one but himself,

but, contrary to such direction, it

was delivered to the grantee, it

was ordered to be set aside. Arm-
strong v. Armstrong, 357

5. A conveyance to two, without the
words " to be held as joint tenants

and not as tenants in common,"
creates a tenancy in common,
without survivorship, even when
it is to them as trustees. There is

nothing in the statute to control

the plain meaning of the words,
which must have effect, unless

this leads to an evident absurdity,

or defeats the design of the act.

Boston Franklinite Co. v. Condit,

394

6. Where lands are conveyed in

trust to sell, both trustees must
unite in the conveyance, in order
to execute the trust. If one con-

veys it will only transfer his legal

estate, subject to the trust. Wheth-
er both trustees must join in one
deed : Quare. 1 6,

7. One tenant in common cannot
convey a particular part of the

common property, or an easement
in it, as the right to dig ores, to

the prejudice of his co-tenant.

Such conveyance is void as to the

co-tenant, but good as against the
grantor. lb.

8. If commissioners of partition, in a
sale of the lands by them, give a
deed for one parcel, containing a

provision that no buildings shall be
erected thereon to darken the win-
dows of a building standing along
the line upon an adjoining parcel

sold and conveyed by them at the

same time, the purchaser takes
subject to such easement for the
benefit of the adjoining parcel,

although such condition was not
in the conditions of sale, and he
objected to its being put in the
deed. He is bound by the accept-

ance of a deed with such condition.

Rosencrans v. Snover, 420

9. Words in a deed, over which a
crooked line is drawn with a pen-
cil, as if for cancellation or eras-

ure, but which are not actually

canceled or erased, form part of

the deed ; and if the purchaser
accepts the deed, and has it re-

corded, he will be bound by such
acceptance, notwithstanding he
insisted that such words should
not be in the deed, and was told

by the grantor that they had been
canceled. His only remedy is by
suit to reform the deed. lb.

10. Commissioners of partition, when
directed to sell, have power to sell

one part, with an easement in an-
other part annexed to it, and to

sell the servient parcel subject to

such servitude. lb.

See Evidence, 10.

Mistake.
Mortgage, 2.

Vendor and Purchaser, 1, 2.

DEMURRER

See Pleading, 15.
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DESCENT.

Lands held in trust, upon the death

of the trustee, descend according

to the rules of the common law, to

the eldest son ; they are not within

the statute of descent. Boston

Franklinite Co. v. Torrey, 394

DESERTION.

See Divorce, 5.

DEVISE AND DEVISEE.

See Legacy, 4, 5.

DISCOVERY.

See Partnership, 4.

Pleading, 15, 16, 17.

DISMISSAL.

See Practice, 4, 18, 20.

DIVIDEND.

See Trust and Trustee, 2.

DIVORCE.

1. Divorce on the ground of adultery,

will not be decreed upon the testi-

mony of a particeps criminis, her-
self notoriously unchaste, and in

her evidence untruthful and reck-
less, uncorroborated by any cir-

cumstances that lead to the con-
viction of the defendant's guilt.

Clare v. Clare, 37

2. The proof of adultery, to justify a
decree for divorce, must not only
be clear and direct, but it must be
entitled to, and command belief.

lb.

3. A mere allegation that the hus
band does not " provide his wife
with support," will not entitle her
to relief under the tenth section of
the divorce act. Davit v. Davis,

180

4. Threats of extreme cruelty never
executed, petty tyranny, and con-

stant alarms by a husband, will

not, of themselves, necessarily call

for the interference of the court by
divorce a mensa et thoro. Whether
they amount to extreme cruelty

depends upon attending circum-
stances, lb.

5. In an application for divorce on
the ground of desertion, the cir-

cumstances of the dersertion must
appear. Test v. Test, 342

DOWER.

See Practice, 25, 27.

EASEMENT.

1. An easement will not be extin-

guished by mere non-user for

twenty years, unaccompanied by
acts showing an intention of aban-
donment. In such case, adverse
possession, as well as non-user, is

necessary to effect the extinguish-
ment. Veghte v. Water Power Co.,

142

2. The courts of this state have, by
analogy to the statute relating to

title to other real property, adopt-
ed twenty years as the term for ac-

quiring an easement by enjoyment.
The adverse enjoyment must have
been continuous, and to the full

extent for the whole of the time.

Carlisle v. Cooper, 256

3. In case of a dam, the easement
acquired is not the right of main-
taining a dam or structure upon the
land of the party himself, but the
right to flow back the water on the
land of his neighbor. His neigh-
bor has no right of action for the
mere building of the dam, unless

it throws the water back upon his

land ; his suffering it is no acqui-
escence in anything from which a
grant or permission can be pre-

sumed, lb.

4. No one is bound to measure the
dam of an adjoining proprietor,

and employ au engineer to calcu-
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late whether, if kept tight and
full, it will throw water upon
him. But when it does throw wa-
ter upon him, if he permits it for,

twenty years, a grant will be pre-

sumed ; but this only to the extent

to which his land was habitually

or usually overflowed. J6.

5. The rule is that any interruption

of enjoyment during the acquisi-

tion of an easement, that is within

the twenty years, will defeat the

acquisition. After the acquisition

is complete, no interruption or

cessation, except for twenty years,

or with a plain intention to aban-

don, will destroy the easement. I b.

6. When the dam is a permanent
structure, it is not necessary that

the water should be kept con-

stantly in it to its full capacity
;

nor that it should be always kept

in perfect repair. It is the height

of the water as ordinarily kept in

the dam, when kept in repair as

dams are kept for profitable and
economical use, that will fix the

height acquired by prescription.

If a dam is permitted for one or

more years to be out of repair, so

as not to injure the land above it,

that time will not be counted in

the prescription ; the prescription

is interrupted, and must commence
anew. lb.

7. This rule must apply only to such
dams as are permanent, and to

such gates and movable parts as

are constantly used and kept in

their places to raise the height

of the water. Boards or gates that

are only used in seasons of low
water, so as to increase the water

in the mill pond, without over-

flowing the lands above, and used

at intervals only, cannot gain the

right to keep the dam at the

height to which they raise it, if

that will make the level of the

water upon the lands of the upper
proprietor higher than that main
tained for the period of twenty
years. lb.

8. When an easement to flow water is

claimed by adverse enjoyment,

the whole burthen of proof is on
the claimant. lb

9. The distinction between easements
which are apparent and continu-
ous, and those which are not ap-
parent and continuous, is com-
pletely established by adjudicated
cases. The former pass on the
severance of the two tenements, as

appurtenant, without the use of

the word appurtenances, but the

latter do not pass unless the
grantor uses language in the con-
veyance sufficient to create the
easement de novo. Fetters v. Hum-
phreys, 471

10. A way is a non-apparent and con-
tinuous easement. If existent be-

fore the seisin of the two tene-

ments is united in the same per-

son, it is extinguished by such
unity of seisin ; and whether it

was a pre-existent right of way, or
is a way opened by the owner and
used by him for the convenient
occupation and enjoyment of the
premises, it has no legal existence
during the continuance of the
unity of seisin, and upon the sev-

erance of the two tenements does
not pass, unless it is a way of ne-

cessity, or the operative words of

the conveyance are sufficient to
grant it de novo. lb.

1 1

.

By a devise to the testator's

widow of " the house and lot occu-

pied by me in Market street in

the city of Camden," a way which
the testator opened over other of

his lands for the accommodation
of a barn he erected on the lot de-

vised to his widow, does not pass

to her, although during the testa-

tor's lifetime it was the only egress

from his barn to the street, and
was continuously used by him for

that purpose. lb.

12. The words " occupied by me,"
are merely descriptive of the

premises devised, and are not

sufficient to create an easement of

a right of way over other lands of

the testator, which was not in ex-

istence in legal contemplation
during the testator's lifetime. lb.

See Deed, 10.

Highway, 6.

License, 4.
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EQUITY OF REDEMPTION.

See Husband and Wife, 2, 3.

Mortgage, 8, 10.

EVIDENCE.

1. Objection to a witness, incompe-
tent by reason of interest, whose
interest may be released by the
party offering him, need not be
made at the very time of examin-
ation, but it must be made in

time for the party to remove the

incompetency of the witness, if

practicable, or to supply, by other

evidence, the want of his testimony.

Graham v. Berryman, 29

2. Objections to testimony of a party
to a suit, incompetent by reason
of his interest, and made when he

i ad no right to take further evi-

dence, when they are substantial

objections, should not be lost or

waived by a slight inadvertence,
which causes no injury to the op-
posite party ; as the court would,
in such case, extend the time for

taking testimony. lb.

3. An answer, fully denying the
charges of the bill, and. not im-
pugned or contradicted by any
witness, is conclusive as to such
charges. lb.

4. A deed, absolute on its face, may
be proved by parol to have been
given by way of mortgage, but the
proof must be clear. Condit v.

Tichenor, 43

5. Proof of execution of a written in-

strument, shown to have been lost,

will be supported by the fact of
acquiescence in acts, which it must
be held the party knew could not
be done without such instrument
having been executed by him.
Veghte v. Water Power Co., 142

6. Proof of the contents of a lost

paper, by witnesses who have only
read it once, and that twenty-seven
years ago, is unsatisfactory evi-
dence, even where the character
of the witness is unimpeachable.
It must be received, and when

supported by circumstances ren-
dering it probable, will be suffi-

cient ; but if shown by circum-
stances to be improbable, will be
deemed insufficient. And a party
claiming under an instrument lost

by the negligence of himself, or
those through whom he claims,
will be required to produce satis-

factory proof of its contents. 76.

7. When to a suit for the foreclosure

of a mortgage, the defense set up is

payment, the burthen of proof is

upon the defendant, and the proof
must be clear. McKinney's Adrn'x
v. Slack, 164

8. The records in public offices of
other states, of matters which are
not judicial proceedings, may be
proved by a sworn copy, or by
certificate, according to the act
of congress ; but when received,
their effect is the same as in the
state of which they are records.

That effect must be shown by
proving the law of such state upon
the subject ; it cannot be pre-
sumed. Condit v. Blackwell, 193

9. The omission to read an instru-

ment to an illiterate marksman,
renders the certificate of acknowl-
edgment of no value as proof,

where the dispute is whether the
paper so certified is the paper
that was actually read, or whether
it was correctly read to the party
executing it. Suffern v. Butler, 202

10. Ordinarily, the burthen of proof
is upon a party impeaching his
own deed, to show that it is not
his deed after it is formally
proved. But where it appears be-
yond doubt that the grantors are
illiterate marksmen, and that the
deed was read to them by the
grantee himself, and by him only,
the burthen of proof is shifted, lb.

11. Facts set up in an answer, as a
justification of a misrepresentation
admitted to be untrue, must be
proved by the defendant ; the bur-
then of proof lies upon him. Wi-
nans v. Winans, 220
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12. Upon a bill for specific perform-

ance of a written agreement for

the conveyance of land, parol evi-

dence is incompetent to lay the

ground for compensation for a de-

ficiency. National Iron Armor Co.

v. Brunei; 331

13. Where a wife is made a party

defendant with her husband to a
bill for relief, the husband and the!

party seeking relief are both in-

competent witnesses. Peirick v.

Ashcro/t, 339

14. To entitle a defendant to the ad-

vantage of his answer under oath,

under the act of March 6th, 1867,

(Nix. Dig. 119, \ 106,) the answer
must have been in a suit pending
at the time of the passage of the

act, and in reference to the same
claim. Camden and Amboy Rail-

road Co. v. Stewart, 343

15. The uncorroborated testimony of

the complainant is insufficient to

overcome a responsive answer

De Hart v. Baird, 423

16. The deposition of a party who
was a competent witness when ex-

amined, may be read at the hear-

ing, though after his examination
and before the hearing, the oppo-

site party has died without his de-

position having been taken, and
the suit has been revived against

his personal representatives. Mar-
latt v. Warwick. 439

17. Whatever may be tbe rule at law
where depositions have been taken

de bene esse, under the statute, to

be used on the trial of an issue at

law, the practice in courts of

equity, where all the testimony is

taken before examiners prior to

the hearing, to admit the deposl

tions of witnesses who were com
petent witnesses when examined
is well settled. The proviso m the

act concerning witnesses, passed in

1859, has not changed the practice

in that respect. lb

18. The deposition of such a witness

(if a complainant,) if not admissi-

ble under the act of 1859, is never-

theless competent to disprove so

much of the defendant's answer as

is responsive to the allegations in

the bill of complaint, under the

second section of the act of 1855,

which is not repealed by the act

of 1859. Marlatt v. Warwick, 439

See Deed, 2.

Divorce, 1, 2.

Mortgage, 15, 16.

Practice, 1.

Kesulting Trust, 3, 4.

EXCEPTIONS.

See Practice, 13, 19, 20, 21.

EXECUTION.

1. A levy on sufficient property, un-
der a fieri facias, prima facie satis-

fies the judgment. Carr v. Weld,

319

2. A lace shawl is wearing appar-
el, and exempt from execution.

Whether it is of greater value
than the owner ought to wear, in

her condition in life as to prop-

erty, cannot be inquired into,

where it was bought for her use
before judgment or claim against

her. Frazier v. Barnum, 316

3. Pings and jewelry are not wearing
apparel, and are liable for debt

;

and as it may be out of the power
of the sheriff to levy on, or take
possession of them, being usually

worn on the person, a receiver

will be appointed, and an order

made for their delivery to him. lb.

4. An assignment of an annuity,

though due from parties and prop-

erty out of the jurisdiction of this

court, made by the person to whom
it belongs, to a receiver here, un-
der the direction of the court, is

good, and would enable the re-

ceiver to collect it in a foreign

state ; but where the fund held in

trust for the debtor has proceeded
from some person other than the

debtor himself, it is exempt. lb.

See Practice, 9, 10.

Trust Estate.
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EXECUTOR

1. An executor has no power to sell

the lands of his testator, unless

directed to do so by the will,

either expressly, or by implica-

tion. Lippincott's Etfr v. Lip-

pincott, 121
j

2. The appointment of one as execu-jL
tor of a will that directs lands to]

I

he sold, does not, of itself, confer

on him the power to sell. But if

the executor is directed by the

will, or bound by law, to see to the

application of the proceeds of the

sale, or if the proceeds, in the dis-

position of them, are mixed up
and blended with the personalty

—

which it is the duty of the execu-

tor to dispose of and pay over

—

then a power of sale is conferred

on the executor by implication. lb.

3. This court has no power to remove
an executor; that power belongs

exclusively to the Orphans Court,

and perhaps, in some cases, to the

Ordinary. Leddel's Ex'r v. Starr,

159

4. When an executor is also trustee,

and the matters in his charge as

trustee can be separated from

those confided to him as executor,

this court may remove or super-

sede him as trustee, but in such

ease he will be left to execute and
perform any duty devolving upon
him as executor. lb

5. In proper cases, this court will en-

join an executor from proceeding

further in the execution of his du-

ties as executor, and will appoint

a receiver, and direct him to pay
over the estate in his hands to the

receiver to be administered under
the direction of the court. But in

such case he is not removed or

superseded as executor. lb

FRAUDS, STATUTE OF.

See Specific Performance, 2, 6.

FRAUDULENT CONVEYANCE,

1. A court of equity will not relieve

against a conveyance made to

prevent the grantor's property

from being sacrificed, and his

creditors from recovering their

money. And no subsequent prom-

ise for the re-conveyance of such

property, founded on such fraudu-

lent consideration, will be en-

forced. Eyre v. Eyre, 42

. Although a purchaser of property

transferred by a debtor to defraud

his creditors;, pay full considera-

tion, and have no notice that the

property is transferred to him for

that purpose, yet if the circum-

stances are such from which he

must have inferred that such was

the object, the sale will be set

aside as against a creditor. Green

v. Tantum, 105

. A conveyance made in considera-

tion of the grantee's assuming the

mortgages upon the property,

amounting to one-fourth of its

value, declared voluntary and
void, as against the creditors of

the grantor, as to three-fourths

of the value ; but being positively

intended also, to delay and de-

fraud creditors, it was declared

void in toto, and the purchaser (at

a sheriff's sale of the property) en-

titled to hold the same free from

all claim of the grantee, except

for the amounts due on such mort-

gages held or paid by him, and
the interest thereon, the rents and
profits to be set off against so much
of those debts as were due to the

grantee. Mead v. Combs, 112

: . A conveyance of lands by a debtor

to his wife, through the medium
of a third party, without consider-

ation, the debtor having no other

property to meet his obligations,

is void as against creditors. As
between the debtor and his wife,

it is valid. Gardner v. Short, 341

See Practice, 9, 10
Resulting Trust, 6.

FRAUDULENT REPRESENTA-
TION.

See Purchaser.
Vendor and Purchaser, 3.
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GRANT.

The grant by a superior land owner,
of the right to maintain a dam,
which causes his land to be over-

flowed at its present height, with a

proviso that nothing in the grant
contained should be construed to

authorize the raising of the dam,
is not a contract by the grantee
that he will not raise the dam.
Colwell v. Mays Landing Water
Power Co., 245

See Highway, 10.

GUARDIAN.

In the absence of any direction or

expressed preference by the father

as to the guardianship or religious

education of an infant child, the

clearly expressed wishes of the

mother will be regarded ; and
where application was made for

the guardianship of the child, by
both the paternal and maternal
grandfathers, both being of equal

competency and fitness, the guar-

dianship was given to the mater-
nal grandfather, in accordance
with the wishes of the mother.
In re Turner, 433

HABEAS CORPUS.

See Jurisdiction, 2.

Practice, 29, 30.

HEARING.

See Pleading, 2, 18.

HIGHWAY.

l.A return of surveyors of the high-

ways, coming up collaterally in

this court, cannot be judged void,

or disregarded for any irregularity

or deficiency, if the surveyors had
jurisdiction of the subject matter.

Tainter v. Morristovm, 46

2. It is not necessary that a commis-
sion be appointed to ascertain the

lines of an ancient highway before

proceeding to remove encroach-
ments alleged to be thereon, when
the true limits and courses thereof
can be ascertained with accuracy
and certainty, and, in fact, are so
ascertained by survey. lb.

3_Time will not legalize an en-
croachment upon a public high-
way, lb.

4. The act of March 24th, 1859, (Nix.

Dig. 751,) applies not to ancient
highways, but to roads not opened,
or worked within twenty years
after being laid out. lb.

5. The owner of lands bounding on
a street or highway is presumed to

own the fee to the centre of the

street. Such presumption arises

from the lots being bounded on
the street, and not that any partic-

ular deed so conveyed it. Higbee
v. C. and A. B. Co., 276

6. When lands are laid out by the

owner in blocks and lots, with
streets, either upon a map or by
opening and marking out streets

upon the ground, purchasers of

lots from such owner, by deeds

bounding them upon such streets,

acquire an easement or right in

them, and are entitled to pass

over them, and to have them kept
open for passage to and from their

lots, at least as far as the next
open street on each side, and when
the streets are taken for public

highways, are entitled to have
them taken for that purpose with-

out compensation. At£y Gen. v.

Morris and Essex R. Co., 386

. Such streets do not become public

streets so as to charge the public

with the burthen of keeping them
in repair, until the proper authori-

ties have, by some act, accepted

them as public streets or highways.

Where the dedication is by map,
and sales by that map, the public

acquire the right to them as pub-

lic streets by use for twenty years.

Where the dedication is by actu-

ally marking out and opening the

street for public travel, a use for

much less time is sufficient. lb.
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8. Until the public have acquired a

right, purchasers of lots who have

acquired the easement may sur-

render it to the owner, and the

lands will be free from the dedica-

tion. And if the public, having
accepted the dedication and laid

out a highway upon the land dedi-

cated, afterwards abandon it and
vacate the highway, it seems that

the purchaser would still retain

his easement or right of way. lb.

9. The vacation of a public highway
which crosses another public street

or highway, even wrvere for a

short distance it runs along the

highway so crossed, where the two
highways are parts of different

routes, and were laid out for dif-

ferent objects, will not vacate the

part of the road crossed by the

highway so vacated. lb.

10. The grant in a charter of the

right to construct a railroad on a

specified route, gives without ex-

press words, the right, as against

the public, to cross all public

highways which said route may
intersect. But a grant will not

be implied to construct a railroad

upon or along a public highway,
unless this is necessary for the

route as authorized. lb,

11. The right which the owner of a

lot fronting upon a street has to

have carriages and vehicles of all

kinds stop in front of his lot and
stand there for the time necessary

for the letting out and taking in

persons and goods, is a right in

that part of the street different

from the right of the public at

large, and any encroachment or

appropriation of the street oppo-
site his premises, which abridges

or takes away that right, is an in-

jury peculiar to him, for which he
may have redress by suit in his

own name. lb.

12. The purchase of the fee of lands

in a public street, does not author-

ize a railroad company to con-

struct their road upon it as against

the public, without express autho-
rity of law, or as against individ-

uals who have the right or ease-

ment of passing over it. I b.

13. Adverse possession or user of a

public street gives no right as

against the public. lb.

14. The construction of a railroad

operated by steam upon a public

highway, without authority of

law, is a nuisance which will be
restrained by injunction. lb.

HUSBAND AND WIFE.

1. The erection of buildings by the

husband, on the leasehold lands

of his wife, and collecting the

rents, is not such disposition

of them as will take away the

wife's right of survivorship, and
enable the husband to dispose of

the leasehold estate by will. Ri-
ley's Adm'r v. Riley, 229

2. An actual disposition by sale,

lease, or mortgage, or contract for

such object, is necessary to take

away the wife's right of survivor-

ship in a leasehold estate. A
mortgage or a sale of part, or a
lease of part, or for a less term,

only bars the wife pro tanto ; her
right of survivorship remains in

the equity of redemption, and
the residue of the premises or

term. lb.

3. A wife has the right to have one-

third of the proceeds of sale of the

equity of redemption, under a
foreclosure, invested, and the in-

terest paid to her after her hus-
band's death ; but she will not be
entitled to any interest during his

life. Vreeland v. Jacobus, 231

See Evidence, 13.

INCORPOREAL HEREDITA-
MENT.

A right to divert the water of a
river (owned on either side, and
to the middle, and subject to no
public right,) is an incorporeal
hereditament, and can pass only
by instrument under seal.

See License, 4.
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INFANT.

See Jurisdiction, 2.

Pbactice, 29.

INFANT'S LANDS.

The reversionary estate of an infant

will not be sold because there may
be a great advantage in the sale to

the tenant for life, when the bene-

fit to the infant is doubtful or in-

appreciable. In re Steele, 120

INJUNCTION.

.The unlawful cutting down of

fences, shade trees, and ornamental
shrubbery is an irreparable injury,

and, where established, will be sup-

pressed by the preventive powers
of this court. Tainter v. Morris-

town, 46

2. An attachment suit will not be re

strained on the ground that the

amount of security required is so

large as to make it inconvenient

or impracticable for the defendant

in such suit to dissolve the attach^

ment. D-ungan v. Miller, 218

3. A suit at law will not be enjoined

because of the refusal of the court

to postpone the trial. JBaiailton v.

Dobbs, 227

4. To dissolve an injunction, the de-

nial of the answer must be of facts

within the knowledge of the party

denying under oath. But when
the answer is by a corporation,

and the fact one not alleged to be,

and which, from its nature, could

hardly be within the knowledge of

the person making oath, or of the

corporation, it is immaterial
whether the denial of the corpora-

tion, under seal, is equivalent to a

lenial under oath, for the purpose

of dissolving injunction. Higbee
v. Camden and Amboy Railroad

Co., 276

5. An action at law brought by the

payees against the personal repre-

sentatives of the maker of a nego
tiable note, valid upon its face,

given without consideration, upon
an agreement that it should be
given up to the maker upon a con-
tingency which has happened,
will be perpetually enjoined, and
the note ordered to be delivered

up. Such relief would be given
without the express agreement to

deliver up the note. Metier v.

Metiers Adm'rs, 457

See Pkactice, 3, 22, 23.

Statute, 4.

INSOLVENT CORPORATION.

See Corporation, 3, 4.

INTEREST.

See Husband and Wife, 3.

Legacy, 7.

JUDGMENT.

See Execution, 2.

Mortgage, 8.

JUDGMENT CREDITOR.

A judgment creditor, purchasing at

sheriff's sale under his judgment,
is entitled to have a mortgage
upon the property, given by the

I defendant in execution, in embar-

i

rassed circumstances, set aside and
! declared void as against such pur-
; chaser, on the ground that it was

given to delay and defraud credi-

tors, and without consideration.

King v. Storey, 83

See Mortgage, 11.

JURISDICTION.

1. A judgment of a court of law, ren-

dered against parties before the

court upon a matter within its ju-

risdiction, cannot be questioned

collaterally in this court for any
illegality or irregularity in enter-

ing it. Hendrickson v. Norcross'

Ex'rs, 417
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2. Where the pleadings and proofs

made an issue as to the right to

the permanent custody of infants,

and the decree determined such

right, it was held, that the court

acted in the matter under its gene-

ral superintendency over the af-

fairs of infants, and not by force

of its more limited jurisdiction

in proceedings by habeas corpus.

State v. Baird, 481

See Executor, 3.

Highway, 1.

LACHES.

See Practice, 20.

LEASE.

See Contract, 14.

Mortgage, 5.

LEGACY.

1. Where the Teal and personal estate

of the testator has been blended in

one common fund, and the per-

sonalty is insufficient to pay his

debts, and the words " not herein

otherwise disposed of," are added
to the residuary clause, legacies

will be charged upon the real es-

tate. Dey v. Dey's Adm'r, 137

2. In determining whether a legacy is

chargeable upon the real estate,

the court will consider the circum-

stances of the testator, and the na-

ture and amount of his property.

lb.

3. A legacy to a widow, evidently

intended by the testator to be paid

to her before the proceeds of his

property should be invested (in

accordance with the directions of

his will,) for her use, will not be
abated in case of a deficiency, in

favor of legacies not payable till

two years after the death of the

widow. lb.

4. A devise of lands or bequest of

chattels, by words which clearly

would give the absolute estate,

will be construed into a devise or

bequest for life only, if the will

contains words giving it to another
upon the death of the first taker.

Jones' Etfrs v. Stites, 324

5. If the gift is absolute in terms,

and not, at all events, limited over
at the death of the first taker, but

only on a certain contingency, as

dying without issue living, then

the title vests in the devisee or

legatee, absolutely, subject to be
defeated on the happening of the

contingency. lb.

6. When specific chattels, or a speci-

fied sum of money, are given for

life, or absolutely, subject to a lim-

itation upon the happening of a
certain contingency, the chattels

must be delivered or the money
paid to the legatee, and at his

death, or upon the contingency,

they will go to the legatee in re-

mainder, lb.

But where the bequest is of the

residue of the estate, absolutely,

but limited over upon the hap-
pening of a certain contingency,
then it is to be converted into

money, invested in the name of

the executor, and the interest

only, paid to the legatee. lb.

LICENSE.

l.The charter of a water power
company, authorizing the company
to divert the water of a river, upon
the written consent of the land

owners, does not dispense with the

necessity of a deed or conveyance
of the right in the form required

by law. It confers the power, but

not the title. Such consent is only

a license. Veghte v. Water Power
Co., 142

2. In general, a license at law will

create no estate in the lands of

the licensor, but will justify or

excuse any act done under it.

It is revocable, even when given
for a consideration, and after it

has been executed. But in such
cases, where the revocation would
be a fraud, courts of equity give a
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remedy, either by restraining the

revocation, or by construing the

license as an agreement to give

the right, and compelling specific

performance by deed, as a contract

in part executed. lb.

But a license to a person to do or

erect something on his own land,

by which a right or easement of

the licensor may be affected, if

once executed cannot be revoked.
lb.

4. The effect of a license to do an act

on the land of the licensee can
only extinguish such easement as

may be abandoned, that is, ease-

ments or rights acquired by grant
or prescription, and in no case af-

fects easements or incorporeal her
editaments which are, by law,

annexed to the land of the licensor,

such as the right to running water
passing over his land in a natural

stream or water course. lb.

MASTEE'S REPORT.

See Practice, 20.

MISJOINDER.

See Pleading, 2, 5.

MISTAKE.

1. Courts of equity will relieve

against mistake, and will correct

and reform deeds and instruments
of the most solemn character to

grant such relief. But when such
relief is sought, the mistake must
be clearly proved. Graham v.

Berryman, 29

2. Such mistake must be as to a fact,

not only not known to the party,

but one which he could not, by
reasonable diligence, have ascer-

tained. And where a party ought,
in the exercise of ordinary pru-
dence, to have made inquiry, and
neglects to ascertain the facts upon
which his contract is based, in

cases where it is not necessary to

repose confidence in the other
party, or where it is as much his

duty as that of the party with
whom he deals to know the facts,

courts of equity will not relieve

against his own negligence. lb.

MORTGAGE.

1. If a mortgagee, who holds a mort-
gage for $10,000 as collateral se-

curity for a note of the mortgagor
for that amount, at the request of

the mortgagor assigns the mort-
gage to a third person for $7500 in

cash, credits this sum on the note,

and retains the note, and the bal-

ance of $2500 is paid by the rnort-

gor, such mortgage, in the hands
of the assignee, is a valid security

for $7500 only, as against subse-

quent encumbrancers at the time
of the assignment. That is the
only part of the debt for which it

was given that remains unpaid.
Hoy v. Bramhall, 74

2. A conveyance of part of mortgaged
premises, " subject to the payment
of all liens now on the same,"
does not create a personal obliga-

tion on the vendee to pay the

mortgage, or any part of it ; but it

makes the part so conveyed, as

against the residue, subject to its

proper proportion of the mortgage
debt, and to that only. lb.

3. A mortgagee, who holds a mort-
gage on two parcels one of which
is subject to a second encum-
brance, will be compelled, first, to

exhaust the security on which the
second encumbrancer has no lien,

or to subrogate the second encum-
brancer to his claim on the parcel
mortgaged only to him. lb.

A mortgagee in possession is

bound to account for all rents, is-

sues, and profits received by him,
and for all waste and destruction

of the premises, and must deduct
the allowance for these matters
from the amount due on his mort-
gage. Onderdonk v. Gray, 65

5. But such allowances can only be
claimed, either on bill to foreclose,
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or bill to redeem, against a mort-

gagee in possession, and in posses-

sion as mortgagee. He cannot be

called to account in such suits, for

trespasses committed by him ; nor,

if he is in possession as tenant of

the mortgagor, under a lease from
him, can the mortgagor claim an
allowance for rent due on the

lease, or waste committed as ten-

ant, lb.

6. By a statute of New York, any
mortgage on canal boats, or a

copy thereof, is required to be filed

in the office of the auditor of the

canal department, and within
thirty days next preceding a

year from the filing thereof, a

copy is required to be again filed,

or the mortgage shall be void as

against the creditors of the mort-
gagor, or subsequent purchasers,

or mortgagees in good faith :

Held—upon a bill to foreclose such
a mortgage, the second copy
whereof was not filed till after the
year had elapsed, that the mort-

gage was valid as against attach-

ments sued out in this state, after

the actual filing of the second copy,

for wages due hands on the boat
accrued since such filing, but must
be postponed to wages accrued be

fore the retiling, as well before as

after the default. Herriek v. King,

7. An absolute deed, which is given
to secure the payment of a sum of

money by the grantor to the
grantee, will be treated in equity
as a mortgage; and it may be
considered a mortgage, even if the
grantor does not continue person
ally liable for the debt. DeCamp
v. Crane, 160

8. A deed absolute on its face, given
to secure the payment of money, is

only a mortgage. And a subse-

quent parol agreement that the

deed should become absolute upon
the payment of a certain sum, will

not release the equity of redemp-
tion from the lien of a judgment
entered between the agreement
and the payment of the money.
Van Keuren v. McLaughlin, 187

9 . An instrument that by its own
provisions or an agreement made
at its execution, conveys property
as security for a debt, cannot be
converted into an absolute deed,
except by such means as would
have been adequate to convey the
absolute estate in the first in-

stance, lb.

10. An equity of redemption is a le-

gal estate, and can be conveyed or

released only by writing. lb.

11. Where the grantee of lands al-

leged to have been conveyed to

him in fraud of creditors, has a
bona fide claim for a large amount,
which the conveyance was honest-
ly made to secure, and the whole
fraud is in a subsequent transac-

tion, he will be allowed to retain

his priority to the amount of his

debt, and the property will be sold

to pay him, in the first place, the
amount of his claim, and next, the
amount due judgment creditors.

lb.

12. A tenant for years, who offers to

pay off a mortgage debt, has the
right to redeem. He has not, per-

haps, strictly the right to demand
a written assignment of the bond
and mortgage, but he stands by
redemption in place of the mort-
gagee, and will be subrogated to

his rights against the mortgagor
and the reversioner. He has the
right to have the bond and mort-
gage delivered to him uncanceled,
which, in such case is, in equity,

and may be at law, a complete as-

signment. Dobbs v. Robinson, 227

13. A deed, taken in lieu of a mort-
gage, for the purpose of depriving
the grantor of his right to redeem,
will sometimes be declared to be a
mortgage, where there is at the
same time an agreement to re-

convey. But such construction is

never made, where there was no
antecedent debt to be secured
thereby, or no money advanced
for a loan, and where it appears
that no loan was intended. Merritt

v. Brown, 286
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14. If one man is the owner of a par-

cel of land, and another owns the

buildings which stand upon it,

and the owner of the land takes a

mortgage from the owner of the

buildings, upon both the buildings

and the land on which they stand,

this does not amount to an agree-

ment to sell or convey the lands to

the mortgagor. Hendrickson v.

Norcross' Ex'rs, 417

15. When the contention is that a

mortgage has been taken by the

consent of the owner, who is de-

ceased, from the county office

where it had been left to be re-

corded, and placed by the same
consent in the custody of the mort-

gagor, the evidence, on grounds
of public policy, must be of the

most satisfactory nature. Harri-

son v. New Jersey Railroad and
Trans. Co., 488

16. Such a case will not be sustained

on the mere oath of the mortgagor,

unless his character is entirely

unimpeached, and his testimony is

otherwise free from suspicion. lb.

17. The simple fact that a mortgage
is in the possession of the mortga-
gor, does not, per se, raise a pre-

sumption that the debt secured by
it has been paid. lb.

18. A person who has no other evi-

dence that the mortgagor has the

legal control of the mortgage, than

the word of the mortgagor, and
the fact that the mortgage is pro-

duced with the seals torn off, runs
the risk, if he takes title to the

mortgaged premises, of the legality

of such cancellation. lb.

19. Bill to foreclose mortgage to se-

cure bond conditioned for payment
of principal in five years from
date, with interest payable quar-

terly, and containing an agree-

ment, that should default be made
in the payment of the said inter-

est, or of any part thereof, on any
day whereon the same is made
payable, and should the same re

main unpaid and in arrears for the

space of thirty days, then and from
thenceforth, the principal sum,

with all arrearages of interest,

should, at the option of the obli-

gee, his executors, administrators,

or assigns, become and be due and
payable immediately thereafter,

although the period limited for

the payment thereof might not
then have expired. Held—
1. That though time is of the es-

sence of the contract, equity will

not enforce a forfeiture of the

credit if the omission to pay in-

terest within the time specified

has been occasioned by the acts or
declarations of the complainant.

2. If the omission to pay interest

within the time limited has hap-
pened by the negligence of the

defendant, the forfeiture has been
incurred and the contract will be
enforced.

3. The court will not enforce a
forfeiture of credit if the complain-
ant is himself in fault, or has mis-

led the defendant. McCotter v.

DeOroot, 531

20. A mortgage which is satisfied by
the payment to the mortgagee of

the money it was made to secure,

may be kept alive by the mortga-
gor, to secure an indebtedness to a
third person, where the rights of

creditors or third persons have
not intervened. Hoy v. Bramhall,

563

21. Where a mortgagor, indebted
also to a third person, procures

the assignment of the mortgage to

such third person, who pays the

mortgagee, as the consideration of

the assignment, a portion of the

mortgage debt—the mortgagor
giving the mortgagee his note for

the balance—under an arrange-

ment that the assignee shall hold
the mortgage for the amount paid

by him for the assignment, and for

the residue of the principal sum
named therein, as security for the

other indebtedness of the mortga-
gor to him, the mortgage will be

good in the hands of the assignee

as against the mortgagor for the

full amount of the principal sum
named therein, the delivery by
the mortgagor of the mortgage so
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assigned giving it a new vitality

as to him, the effect of which he is

estopped in equity from contro-
verting ; but as against encum-
brancers or grantees of parts of
the mortgaged premises, interme-
diate the making of a mortgage
and its assignment, the assignee
can hold it only for the amount
he paid to the mortgagee for the
assignment. lb

22. If by the terms of the sale of part
of the mortgaged premises by the
mortgagor, the mortgage is to re-

main a common charge upon
the whole, and to be paid by the
mortgagor and the purchaser,
without any specific agreement as

to the proportion which each one
is to pay, they must contribute ac-

cording to the relative value of

each one's part. lb.

23. Where a mortgagor sells a por-
tion of the mortgaged premises,
and in the deed of conveyance ex
presses that the same is "subject
to the payment by the said grantee
of all existing liens upon said

premises," the effect of this charge
is to make the part so conveyed
the principal debtor for a propor-
tionate part of the mortgage debt
and the mortgagor a surety only

lb.

24. Where a prior mortgagee, with
notice of several successive aliena-

tions of parts of the mortgaged
premises, releases that part which
in equity is primarily liable for

the payment of his mortgage debt,

he will not be permitted to charge
other portions with the payment
of his mortgage, without deducting
from the amount due the value of

the part released. lb.

25. The notice of such subsequent
alienation or encumbrance may be
actual or constructive, but the re-'

cording of a second deed or mort-l

gage will not operate as construct-

ive notice to a prior mortgagee. Ib.\

26. The general doctrine is, that
1

whatever puts a party upon in-

quiry, amounts in judgment of law
to notice

;
provided, the inquiry

became a duty as in the case of!

Vol. iv. 2

purchasers and creditors, and
would lead to the knowledge of the
requisite fact by the exercise of
ordinary diligence and under-
standing, lb.

27. B. being indebted to a bank in a
sum exceeding $10,000, in 1861.
executed to the bank a bond and
mortgage for that sum, as collate-

ral for his then indebtedness, and
for any future indebtedness that
might occur. In 1865, B. sold
portions of the mortgaged prem-
ises to K., and in his deeds of
conveyance it was expressed, that
the same were made subject to the

payment by the grantee of all exist-

ing liens on said premises. In 1866,
the bank, at the request of B., as-

signed the bond and mortgage to

H. At the time of the assignment,
B.'s indebtedness to the bank was
$10,000, of which $7500 was paid
by H., and for the balance of
$2500 B. gave his note to the bank,
which he subsequently paid. B.
then owed H. $90,000, and the
mortgage was assigned to H. to

indemnify him for the $7500 he
paid the bank, and for the balance
as collateral to secure in part the
indebtedness of B. to him. B.
subsequently sold other parts of
the premises embraced in the
mortgage, and procured from H.
a release to the purchasers, of the
lien of the mortgage, and H. re-

ceived the proceeds of such sale

and applied them on the unsecured
indebtedness of B. to him. In the
instruments of release it was ex-
pressed, that the residue of the
mortgaged premises was retained
for the payment of the mortgage
indebtedness. B. at the time of
executing this release, had notice
of the sale to K. Held—

First. That as against B., the mort-
gagor, the mortgage was good in

the hands of H. for the full sum of

$10,000, and that H. was not re-

quired to deduct from the princi-

pal sum therein mentioned, the

sum received by him of the pro-

ceeds of the sale of the premises
released.

Second. That as against K., or his

grantee, W., the mortgage could



606 INDEX.

only be held for $7500, the

amount paid by H. to the bank
when he took the assignment of

the mortgage, deducting a propor-

tionate part of the value of the

portions of the mortgaged prem-
ises released, but that in taking

tbp account W. must, under the

cnarge in the deeds to K., account
for his proportionate part of the

$2500 paid by B. to the bank at

the time of the assignment of the

mortgage, to be calculated on the

basis of the relative value of the

part of mortgaged premises con-

veyed to him, to the value of the

whole mortgaged premises at the

date of the conveyance by B. to

K. lb.

See Corporation, 3.

Deed, 2.

Evidence, 4, 7.

Judgment Creditor.
Practice, 1.

Purchaser, 4.

MOETGAGEE AND MORTGA-
GOR.

See Mortgage, passim.

Purchaser, 3, 4.

MULTIFARIOUSNESS.

See Pleading, 2, 5.

MUNICIPAL CORPORATION.

1. The mayor and common council

of Newark, in making improve-

ments in the streets authorized by
the charter to be made at the ex-

pense and for the benefit of the

owners of adjoining lots, are, to a

certain extent, the agents of these

owners. They have neither person-

ally, nor officially, nor as a corpora-

tion, any interest in the faithful per-

formance of contracts for such im-
provements. Bond v. Mayor of

Newark, 376

2. The municipal government can
make contracts for such improve-
ments which will bind the prop-

erty owners, so far as authorized

by law. But the property owners
have the right to have such con-
tracts, made at their expense,
performed substantially in all

things, and the corporation, or
their agents, have no power to

dispense with such performance.
26.

3. When a municipal corporation, or

other agent authorized by law, or
by the principal, to contract and
pay for an improvement out of the
funds of the principal, are willing

to accept and pay for work done
under a contract, which is clearly

and beyond question, in substan-

tial and important matters, not
done according to the contract,

such conduct is a breach of trust,

and the payment will be enjoined
by courts of equity. lb.

4. The courts will not interfere with
any municipal corporation in the

performance of their legislative

functions, or any discretionary

powers, if within the authority
conferred on them, but will, in

proper cases, where the acts to be
controlled are only minsterial. lb.

5. The common council of Jersey
City consists of a board composed
of ten aldermen. Their only ex-
istence is as a board, and they can
do no valid act except when or-

ganized and acting as a board, and
such act must be by ordinance, or

resolution, or something equiva-

lent thereto. Dey v. Mayor of
Jersey City, 412

6. When an ordinance of the city

properly passed, authorizes the
common council to make con-

tracts for the removal of night soil

from the city, such contract must
be made by the common council

as a board or body, by a vote or

assent of a majority of the body

;

and if such contract is authorized

by a resolution, it is a resolution

which affects the interests of the

city, and must be presented to the

mayor for his signature. Ib
K

7. A contract for such purpose, made
by a committee of the common
council, with no authority but such
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resolution not presented to or ap-

proved by the mayor, is made
without authority and is void

;

and part performance of such con-

tract, at the request of the com-
mittee, will not give validity to it,

although it might obviate the de-

fect of its being made by parol,

when required to be in writing. lb.

NOTICE.

See Contract, 9.

Fraudulent Conveyance, 2.

Mortgage, 25, 26.

Practice, 24.

NUISANCE.

1. An individual cannot maintain a

suit to restrain a nuisance, which
injures him only in rights enjoyed
by him as one of the public. In
such case, an information must be
filed for the public, in the name
of the Attorney General, on be-

half of the state. And it makes no
difference as to the remedy, that

the individual would be much
more inconvenienced by the nui-

sance, than most others. Higbee

v. C. and A. B. Co., 276

2. But where the injury complained
of is the building of a railroad

station in the street, in front of

complainant's property, and he
owns the soil in the street upon
which it is built, the injury is to his

individual rights and not as part

of the public, and the suit must be

brought in his own name. lb.

3. When the prosecution of a busi-

ness, of itself lawful, in the neigh-

borhood of a dwelling-house, ren-

ders the enjoyment of it materially

uncomfortable by the smoke and
cinders, or noise or offensive odors

produced by such business, al-

though not in any degree injuri-H

ous to health, the carrying on such 9

business there is a nuisance, and|

will be restrained by injunction.'

Boss v. Butler, 294

4. A clear, unmistakable nuisance,!

which it is intended to commit!

periodically, will not be permitted
on the ground that it occurs only
occasionally, and continues but a
short time. lb.

, The qualifications, that a lawful

business will not be restrained for

every trifling inconvenience, and
that persons must not stand on ex-

treme rights and bring actions in

respect to every matter of annoy-
ance, does not refer to the propor-

tion of time for which the nuisance
is continued, but only to the degree

or kind of annoyance. lb.

, Matters that are an annoyance by
being merely disagreeable or un-
sightly, as a well kept butcher
shop or a green grocery near a
costly dwelling-house, or any
other business that attracts crowds
of orderly persons, or numbers of

carts and carriages, are not nui-

sances, even should they seriously

affect the value of the property by
driving away tenants, and prevent
it being let to any who would pay
high rents. lb.

, Because a certain part of a town is

occupied by tradesmen and me-
chanics for residences, and carry-

ing on trades which occasion some
degree of noise, smoke, and cin-

ders, and contains no elegant or

costly dwellings, and is not inhab-
ited by the wealthy and luxurious,

it is not therefore a proper and con-

venient place for carrying on a

business which renders the dwell-

ings there uncomfortable to the

owners and their families by of-

fensive smells, smoke, cinders, or

intolerable noises. lb.

Whether the matter complained
of constitutes a legal nuisance,
must be determined by the circum-
stances of each case. lb.

, A dense smoke laden with cinders,

continued for twelve hours twice

in each month, falling upon and
penetrating houses and premises,

at distances varying from forty to

two hundred feet, held to constitute

a legal nuisance. lb.
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10. Equity will not interfere against

a nuisance that is only contingent
76.

See Highway, 14.

ORPHANS COURT.

See Executor, 3.

PART PERFORMANCE.

See Contract, 16.

Municipal Corporation, 7

Specific Performance, 2, 6.

PARTIES.

See Pleading, 6, 18.

Practice, 6, 8.

PARTITION.

l.A verbal agreement by one co-

tenant with another, that he will

convey to him his interest in the

premises, is no bar to a suit for

partition. Polhemus v. Hodson, 63

2.A grantee of the right to dig ores,

from one tenant in common, can-

not call for a partition of the

premises. Boston Franklinite Co.

v. Condit, 394

See Deed, 8, 9, 10.

Practice, 13, 17.

PARTNERSHIP.

1. A partner, bound to account, must
give a clear, distinct, and intelli

fible statement of the results of the

usiness, referring also to particu-

lar books, and to the page, if ne-

cessary, so that a party entitled

thereto may inquire into and in-

vestigate its correctness. A refer-

ence to the books of the concern,

generally, and to former accounts,

is not sufficient. Gordon's Adm'x
v. Hammell, 216

2.A participation in the profits of

any business or undertaking, to

constitute one a partner, must be
a general participation in the pro-

fits as such. A person who is not

a principal, has no control of the

business, and no power as a part-

ner in the firm, but who is em-
ployed as a superintendent or

agent, receiving by way of com-
pensation for his services a cer-

tain share of the profits, is not
thereby a partner, BTargrave v.

Conroy, 281

3. Such relation does not, as between
parties, constitute them partners,

and generally does not, as to

strangers. If the profits, however,
are so greatly out of proportion to

the services rendered, as to show
that the arrangement is a shift to

avoid responsibility, and that

creditors are injured by the ab-

straction of so large a part of the

avails of the business, it will be
held as to them, that such person
is a partner. lb.

4. But where a party agrees to serve

another for a part of the profits to

be derived from the business, but

they are by the express terms of

the agreement to be paid for his

services, he cannot call for an ac-

count as partner; but he has a

right to an account of the profits,

and to the aid of this court in dis-

covery, and taking an account of

profits. lb.

PERSONALTY.

See Will, 5.

PLEADING.

l.Upon a hearing on bill and an-

swers only, the statements in the

answer must be taken as true,

without regard to their improba-
bility. Booraem v. Wells, 87

2. Multifariousness and misjoinder

of complainants must be objected

to by demurrer, or plea, or by an-

swer expressly for that purpose.

Objection on such ground comes
too late at the hearing. Veghte

v. Water Power Co., 142
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3. No positive relief is ever granted

to a defendant, except on cross-

bill ; and no relief, except it be

founded on allegations in the bill,

or other pleadings in the cause.

Leddel's JEx'r v. Starr, 159

4. Bills must be signed by counsel.

Signing the name of counsel is not

a compliance with the rule, either

in spirit or letter. Davis v. Davis,

ISO

5. A bill is not demurrable for mul-|

tifariousness, which unites several

matters, distinct in themselves, but 1

which together make up the com-|

plainant's equity, and are necessa-j

ry to complete relief; nor on the

ground of misjoinder of several

complainants, where either of

them would not be entitled to pro-

ceed separately for relief without

making the others defendants.

Hicks v. Campbell, 183

6. All parties in interest in the sub-

ject matters of a suit, and who are

neeessary to the protection of other

parties, are necessary parties. lb.

7. An answer, in stating the particu-

lars of a transaction charged and
inquired into by the bill, is re-

sponsive. Merritt v. Brown, 286

8. The answer of a defendant, that he

has seen the answer of another de-

fendant in the cause, and that the

same is true, cannot avail to make
such answer evidence for himself,

when the answer referred to was

not then filed, and there is noth-

ing to identify it with the answer
afterwards filed by such co-defend-

ant. Carry. Weld, 319

9. An unexecuted agreement to com-

promise or settle a debt for a fixed

sum, is no defence to a suit, either

at law or in equity. Gardner v

Short, 341

10. All matters not material to a suit,

or if material, which are not in is-

sue, or which, if both material and
in issue, are set forth with great

and unnecessary prolixity, consti-

tute impertinence. C. and A. R
Co. v. Stewart,

11. A bill in chancery, like a decla-

ration at law, should confine its

statements to such facts as are

proper to show that the complain-
ant is entitled to relief, and which,

if proved, will entitle him to re-

lief; and should not set out the

evidence, whether oral or written,

by which the facts are to be
proved. lb.

12. The modern English rule is dif-

ferent, and requires all admissions
or confessions of the defendant,

relied on as evidence, to be set

forth in the bill ; and if they are

not, excludes the complainant
from offering them in evidence.

Whether this rule applies to the

courts of this state, not decided, lb.

13. Recitals from a bill filed by the

defendant in another suit, which
might involve contradictions im-
pairing his credibility as a wit-

ness, and which, if admitted by
the answer, would have no tend-

ency to establish the complainant's

claim to the relief sought in his

bill, are impertinent. So, also,

are recitals of deeds at length, in

haec verba, unless necessary for

some special purpose appearing on
the face of the pleadings. lb.

14. A deposition taken in another

suit between the same parties, and
annexed to the bill by way of

schedule, is incompetent, and,

therefore, impertinent, when it is

not shown by competent evidence

that there was a suit pending in

which it was taken, and no certi-

fied or sworn copy of the original

is produced. lb.

15. A demurrer to a bill for discov-

ery and relief cannot be sustained,

if the complainant is entitled to

the relief, though not to the dis-

covery. Metier v. Metier's Adm'rs,
457

16. The husband being rightly joined,

it is no objection to a bill for dis-

covery of matters in which the

wife only is interested, that the

defendants are husband and wife.

lb.



610 INDEX.

17. The weight of authority is, that

in bills for discovery it is not

necessary to allege that the facts,

a discovery of which is sought,

are within the exclusive knowl-

edge of the defendant, lb.

18. Where the defendant neglects to

make the objection by plea, an-

swer, or demurrer, of the want of

parties who are only necessary to

protect him from further litigation,

the court in its discretion may re-

fuse to sustain the objection at the

hearing, or to require the com-
plainant to add new parties in that

stage of the suit. The bill cannot

be amended by adding such par-

ties in this court, and the record

will not be remitted for that object

when no purpose of substantial

justice will be thereby answered.

Cutler v. Tuttle, 549

POWER OF APPOINTMENT.

1. A power of appointment given to

one by will, to give or devise cer-

tain property among such " benev-

olent, religious, or charitable

institutions as she may think

proper," is void, because so vague
and indefinite that it cannot be

enforced, and the defect in this

case would not be aided in Eng-
land by the statute of charitable

uses. Norris v. Thomson's Ex'rs, 307

2. When a power to dispose of prop-

erty is conferred upon a person to

whom a life estate or some other

interest in it is given, this is a
power in gross, and can be relin-

quished or surrendered ; but when
such power ia given to one who
has no interest in the property, it

is a power simply collateral and
cannot be surrendered. lb.

3. An act of the legislature, which in

a particular case authorizes the
surrender of such power, when
simply collateral, or confirms such
surrender when made, is constitu-

tional and valid ; it diverts or

takes away no vested or settled

rights. lb.

POWER OF SALE.

See Executor, 1, 2.

Will, 1, 2.

PRACTICE.

l.A mortgage cannot be reformed,,

corrected, or declared void, for

fraud or mistake in the considera-

tion, in a suit brought to foreclose

it, nor can that suit be defended on
such grounds. The only remedy
is by cross-bill for that purpose

;

and upon such cross suit, the an-

swer of the complainant to the ori-

ginal suit is evidence, so far as

responsive to the bill. Graham v.

Berryman, 291

Upon a motion to dissolve, the

allegations of the answer, sup-

ported by affidavits, must be
taken as established. Tainter v.

Morristown, 46

, An injunction will be dissolved

upon the answer, only when it de-

nies explicitly the facte upon
which the equity of the bill is

founded ; it is not sufficient that

it denies the inference to be drawn
from the facts, or their effect.

Teasey v. Baker, 61

, A complainant cannot dismiss his

own bill, as to part of the relief

prayed, and proceed with the resi-

due ; he must apply to amend.
Camden and Amboy Railroad Co.

v. Stewart, 69*

. Where, pending a suit by a hus-

band and wife, for the specific

performance of an agreement to

convey real estate to the wife, the
wife dies, and her children have
not been made complainants, and
there is no order that the suit

should proceed in the name of the

surviving complainant, no decree

can be made. Ha.nd v. Jacobus, 79

. Where the answer of one of seve-

ral defendants objects to a bill for

want of proper parties, and the

controversy as to that defendant ia

settled before the final hearing,

the objection will be disregarded.

Booraem v. Wells, 87
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7. If executors are alleged to have
sold lands to two different per-

sons, at different times, without

any connection in the transaction,

it is no valid objection to a bill

to set aside the sale to one of them,
that the other vendee is not made
a party. It would be multifari-

ousness to blend the two matters

in one suit. lb.

I

8. In a suit to set aside a conveyance
to a trustee to hold in trust for one
person for her life, and at her!

death to such of her children as

she may appoint, such children as

the cestui que trust may have, are

not necessary parties, their inter-

est is too uncertain and contin-

gent, lb.

9. A creditor cannot file a bill to set

aside a transfer of property fraud-

ulently made by his debtor until

he has a judgment or execution
such as would give a lien on that

property if not transferred. Green
v. Tanlum, 105

10. At common law, a judgment or

execution gave no lien upon the

choses in action of the debtor, or

debts due to him. But by the act

of March 7th, 1850, to prevent
fraudulent trusts and assignments,

and the supplements to the chan-
cery act, a creditor upon the re-

turn of an execution, nulla bona,

has a lien upon the choses in ac-

tion of his debtor, and can main-
tain a suit to set aside a fraudulent

assignment. lb.

11. A suit brought in New York
upon a bond, by a person to whom
it was assigned as collateral secur-

ity for a less amount, in which
jnly the amount for which it was
issigned as collateral security was
recovered, and to which the obli-

gee was no party, does not satisfy

and extinguish the bond, as

against the obligee. And in a

suit brought by the absolute as-

signee of the bond and mortgage
subsequent to such collateral as-

signment, he will be entitled to a
foreclosure of the mortgage for the

residue due upon it, beyond the

amount recovered. Brutaayim v.

Chew, 130

12. The effect of such recovery will

be determined by the law of the
state of New York. And the
well-established rule, that the
proceedings in any suit will not
affect any one but a party to it,

will be assumed to be the law of

New York, until it is shown that

a different rule is established

there. lb.

13. Exceptions will not lie to the

return of commissioners in a suit

for partition. The correct prac-

tice in such case is by motion to

suppress the return. Hay v. Estell,

133

14. The court will set aside and
quash the return of commissioners
of partition when the partition has
been made upon wrong principles,

or in disregard of the rights of the

parties, or where there is great

and evident inequality in the di-

vision. But to set aside a parti-

tion for mere inequality, when
there is no partiality or improper
conduct of the commissioners, the

proof must be clear, and the in-

equality considerable. lb.

15. The question to be considered by
the court, on motion to quash the
partition, is, whether the inequal-

ity is more than can be fairly ac-

counted for by the difference in

judgment between men of discre-

tion in valuing the property. lb.

16. It is not of itself sufficient to set

aside a partition, that the commis-
sioners gave to one of the tenants

nearly the whole of by far the
most valuable part of the tract to

be divided. lb.

17. Return ordered to be quashed,
and a new commission to issue to

other commissioners, unless com-
plainant pay defendant $600 for

owelty. lb.

18. A bill will be dismissed as to

such complainants as, at the hear-

ing, are decided to have no cause

of complaint. Veghte v. Water

|
Power Co., 142
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19. In this state, exceptions may be

filed to a bill for impertinence or

scandal. Camden and Amboy
Railroad Co. v. Stewart, 343

20. Where the defendant is in laches

in not procuring the master's re-

port, the proper remedy is by an

order that he procure the report'

in a time stated, or that the excep-

tions be dismissed. lb.

21. The rule to file exceptions and

refer them to a master, is for the)

relief of the court. They may be,

heard directly by the Chancellor,!

at his option. lbJ

22. Where the answer is directlyj

responsive to the bill upon mat-j

ters of fact, upon which the whole!

equity of the bill depends, and
which are within the personal

knowledge of the defendant, the

injunction will be dissolved. Ea-
ton v. Jenkins, 362

23. The truth of responsive allega-

tions in an answer, cannot be tried

by the court upon counter affida-

vits and affidavits in rebuttal, on

a motion to dissolve an injunction.

lb.

24. Where the notice required to be

given to an absent defendant was
entitled in the cause, and not di-

rected to the defendant, nor mailed

within twenty days after the date

of the order, such defendant was
held not to be within the jurisdic

tion of the court, and that no de-

cree could be made against him.

Karr v. Karr, 427

25. The appointment by the Or-

phans Court of commissioners to

set off dower, should appear by
the records of the court, or by an
order or decree signed by the

judges, or one of them. Osborn v.

Rogers, 429

26. The act requires the commission-
ers to make their report at the

next term after their appointment.
This provision is not so far imper-
ative as to make void the proceed-

ings, if not strictly complied with,

yet it is so explicitly directory

that it requires an order of the

court made upon notice, to au-
thorize a report at a subsequent
term. lb.

27. Setting off dower by metes and
bounds, in lands in which the

husband was only seized of an un-
divided moiety, is a radical de-

fect. His interest in the lands,

and also the fact that the lands in

which dower was set off, were
those in which the widow had a
dower right, should appear. lb.

28. Where the proceedings in the

Orphans Court were thus radically

defective, the widow was allowed
her election, to have the proceed-

ings dismissed and new proceed-
ings instituted in that court, or to

amend her petition and proceed
in this court. lb.

29. An appeal will lie from a decree
of the Court of Chancery, which
settles permanently the right to

the custody of infants, although
the proceedings in the case were
commenced by habeas corpus. State

v. Baird, 481

30. Whether a writ of error or an
appeal will lie from a decision in

a proceeding strictly by habeas

corpus. Quere. lb.

See Contract, 29.

Evidence, 1, 2, 14, 16, 17.

Highway, 1.

Injunction, 2, 3, 4.

Pleading.
Receiver, 1, 2.

Set-off.

PRAYER.

Under the general prayer for relief,

any relief will be granted that the
complainant proves himself enti-

tled to upon the facts stated in his

bill. Graham v. Berryman, 29

PRESCRIPTION.

See Easement, 6, 7.
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PRESUMPTION.

See Highway, 5.

Mortgage, 17.

PRINCIPAL AND AGENT.

1. The approval by a principal, of a

contract within the agent's autho-

rity, will not be. held to be a con-

firmation ot' another, beyond that

authority, although made at the

same time, and intended to regu-

late the execution of the valid con-

tract. Clark v. Carpenter, 328

2. If an agent, without authority,

makes representations as to the

subject matter which are not true,

either through fraud or mistake,

the vendee will be released 'from

his contract, but the principal will

not be further bound by them. 78.

3. A party dealing with an agent for

a special purpose, must ascertain,

at- his own peril, the agent's

power. And where an agent's

contract to sell land, at a fixed

price, has been approved by the

principal, the purchaser has no

right to infer from that fact, that

the agent has power to alter the

terms of the contract. National

Iron Armor Co. v. Bruner, 331

4. An agent with restricted power to

sell a tract of land at a given

price, has no power to bind his

principal by any representation as

to the quantity or quality of the

land. Such representations, if

false, may avoid the contract. lb

See Municipal Corporation, 1, 3,

PRIVILEGED COMMUNICA-
TION.

An agreement, made in the presence

of an attorney, between his client

and a third person, is not a privi-

leged communication. Carr v.

Weld, 319

PURCHASER.

, An unconditional delivery of

goods without payment, at a cash

sale, does not pass the title and
bind the sale as to a purchaser
upon false and fraudulent misrep-

resentations. Hicks v. Campbell,

183

. A purchaser at a sheriff's sale,

when not a party to the original

suit, is held to be made a party by
the purchase, so far as to be sub-

ject to the jurisdiction of the court

on questions arising from the sale.

Upon the same principle, he may
be held to have a standing in court

sufficient to be heard upon the

subject of the disposition of the

purchase money, while still in

court, when part has been paid by
him, and he claims the right to

have it restored. Shann v. Jones,

251

3. Where a party has become the

purchaser at a sheriff's sale, at

the request of the mortgagor, and
has paid money on the purchase,

he cannot, as against a mortgagee
whose claim would be unsatisfied

if the money so paid was restored

to him, have such money repaid,

on the ground that the mortgagor
misrepresented the amount he
would be compelled to pay. lb.

4. If a mortgagee sells and conveys
part of the mortgaged premises to

a purchaser who does not pay the

price to him, such part will be
sold separately, and if the proceeds

of the sale of the residue of the

mortgaged premises, together with

the unpaid purchase money of this

part, are sufficient to discharge the

mortgage debt and costs, the sur-

plus of the proceeds of such part

above the purchase money must
be paid to such purchaser, or his

assigns. Stelle v. Andrews, 409

See Contract, 17.

Deed, 8, 9.

Fraudulent Conveyance, 2.
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RECEIVER.

1. Generally, a receiver will only be
appointed on bill filed for that

purpose, and rarely before answer,

except under provisions by partic-

ular statutes. He will be appointed

on petition, only in the cases of

infants, whose position as wards
of the court gives them the right

to apply by petition, or in cases

similarly situated. Leddel's Ex'r

v. Starr, 159

2. A receiver will not be appointed

as against a complainant, upon the

application of a defendant. lb

See Execution, 3, 4.

Executor, o.

RE-HEARING.

l.A re-hearing may be ordered at

any time before the decree and
proceedings are enrolled ; but it is

a matter of discretion, not of right.

Brumagim v. Chew, 337

2. A re-hearing is always granted

when the Chancellor sees reason

to apprehend that a mistake may
have been made in the decision,

either in law or fact ; but never,

when the introduction of new evi-

dence is necessary to show the

mistake. lb.

EEMEDY.

See Fraudulent Conveyance.
Highway, 11.

Nuisance, 1, 2.

Pleading, 3.

Practice, 1, 20.

RESULTING TRUST.

It is a settled principle that where
one person purchases property for

a stranger, and the purchase
money is paid by the stranger, or

out of his funds, although the title

is taken in the name of the person

making the purchase, a trust re-

sults, and the land is held in trust

for the person whose money is

paid. This trust arises without

any declaration in writing. Cutler

v. Tuttle, 549

2. Such rule also prevails where the
consideration proceeds from two
or more persons jointly ; and a re-

sulting trust will arise in propor-

tion to the amount of the consid-

eration which they have respect-

ively contributed. lb.

3. When the trust is sought to be
raised as a resulting trust from the

payment of the purchase money,
the proof must be very clear of the
payment of the purchase money
by the person in whose favor a
trust by implication of law is

sought to be raised. The fact

must be distinctly established by
satisfactory evidence. lb.

4. A resulting trust will not be held

to arise upon payments made in

common by one asserting his

claim, and the grantee in the

deed, where the consideration is

set forth in the deed as moving
solely from the latter, unless satis-

factory evidence is offered exhib-
iting the portion which was really

the property of each, and estab-

lishing the fact that the payment
was made for some specific part

or distinct interest in the estate. lb.

5. Where there is a resulting trust,

it must arise at the time of the

execution of the deed ; it cannot

be raised from subsequent matter
arising ex post facto. lb.

6. A conveyance designed in fraud

of creditors, will not be declared a

resulting trust in favor of a party

thereby seeking to be benefited. lb.

See Deed, 1.

ROAD.

-See Highway.

SALE.

See Purchaser, 1, 2, 3.

Vendor and Purchaser^
1, 2, 4, 5.



INDEX. 615

SET-OFF.

The right to set off is a mere legal

right—a matter of practice in the

courts of law—and has no claim

to the protection of this court.

Dungan v. 3Iiller, 218

SPECIFIC PERFOKMANCE.

1.A delay of fifteen years in calling

for the specific performance of a

parol contract for the conveyance
of laud, without any attempt to

enforce it in the lifetime of the

contractor, is a circumstance of

great weight against the party

seeking performance, and will

render necessary more strict and
full proof, and a closer scrutiny of

the evidence. Eyre v. Eyre, 102

2. Part performance will take a con-

tract out of the statute of frauds,

when it has been in part performed
in such manner that a refusal

would be a fraud on the other

party. But for this purpose, the

contract itself must be clearly

proved, and the acts of part per-

formance must be referable to the

contract alone. lb.

3. An agreement, between a pur-
chaser at a sheriff's sale and the

defendant in execution, in con-

sideration of a transfer of certain

stock, to bid the amount necessary

to pay the indebtedness, and if the

defendant in execution could raise

the money before the time fixed

for the delivery of the deed, that

the property should be conveyed
to him, will not be enforced in

equity, if the party asking per-

formance has failed to comply
substantially with his part of it.

Merritt v. Brovm, 286

4. Time is frequently considered not

of the essence of an agreement to

convey lands, and in such case, a

delay will not bar the right to

specific performance. But where
the value of the property has ma-
terially changed, or where great

financial changes have materially

altered the relative value of money
and land, time will be considered

material, and a party will not be al-

lowed to lie by until the change
sets in his favor, and then have
specific performance. lb.

5. To entitle a party to the aid of this

court in enforcing specific perform-
ance, he must have shown himself
ready, willing, and eager to per-

form his part. lb.

6. To take a case out of the statute

of frauds, on the ground of part

performance, the agreement must
be clearly and definitely proved.
Petrick v. Ashcroft, 339

/See Contract, 5.

STATUTE.

1. An act which authorizes the
owner of a mill-dam " to raise the
dam and water-works " to the
height of the natural surface of
the water, at the line of his lands,

will be construed to authorize
raising the water in the dam to

that height, and not to authorize
the raising of the structure of the
dam, by which the water would be
made to flow back upon the lands
of the adjoining proprietor. Col-

well v. Mays Landing Water Power
Co., 245

2. Where the words of an act admit
of two meanings, one of which
would make the act unconstitu-

tional, and the other not, it will

be held that the legislature in-

tended to use them in the sense
which would be in accordance
with the constitution. lb.

3. The word "dam" is sometimes
used to mean the water in the
mill-pond, as well as in its natural
and proper signification of the
structure by which that water is

retained. lb.

4. A statute, which authorizes the
raising of a dam so as to overflow
lands to a greater height, when
that height exceeds the limit pre-

scribed by the grant under which
the first dam overflowed them, is

unconstitutional if it does not pro-
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vide compensation for such addi-

tional overflow. But such raising

is not such taking of the lands

which are already occupied by the

water, nor such an irreparable

injury as will authorize the inter-

ference of this court by injunc-

tion, lb.

5. A subsequent statute cannot

change or divest estates vested

before its passage. The act rela-

tive to trustees, passed April 1st,

1868, so far as intended to be re-

trospective, is inoperative. Boston

Franklinite Co. v. Torrey, 394

See Charitable Uses, Statute Op.
Power op Appointment, 1, 3.

STEEET.

See Highway.

SUBEOGATION.

See Mortgage, 3, 12.

SUEETY.

See Mortgage, 23.

SUEPLUS PEOCEEDS.

See Purchaser, 4.

TENANT FOE LIFE.

A life tenant is bound to keep the

premises in repair, not excepting

dilapidations occasioned by ordi

nary wear and tear in the proper

use of the premises. In re Steele,

120

See Trust and Trustee, 1.

TENANT FOE YEAES.

See Mortgage, 12.

TENANT IN COMMON.

See Deed, 7.

Partition.

TIME.

See Contract, 19, 20, 21, 23.

Highway, 3.

Specific Performance, 4.

TEUST AND TEUSTEE.

1. Where trust funds, of which the

income, interest, or profits are

given to one person for life, and
the principal bequeathed over
upon the death of the life tenant,

are invested either by the trustee,

or at the death of the testator, in

stock or shares of an incorporated

company, the value of which con-

sists in part of an accumulated
surplus or undivided earnings laid

up by the company, such addi-

tional value is part of the capital.

This, as well as the par value of

the shares, must be kept by the

trustee intact, for the benefit of the

remainder-man ; but the earnings

on such capital, as well as on the

par value of the shares, belong to

the life tenant. Van Boren v.

Olden, 176

2. When an extra dividend is de-

clared out of the earnings or pro-

fits of such company, such extra

dividend belongs to the life ten-

ant, unless part of it was earnings

carried to account of accumulated
profits or surplus earnings at the

death of the testator, or at the time
of the investment, if made since his

death, in which case so much
must be considered as part of the

capital. lb.

3. Where the duty of a trustee is a
matter of doubt, it is his right to

ask and receive the aid and direc-

tion of a court of equity in the ex-

ecution of his trust. In such cases,

if reasonable grounds exist for

coming into court to obtain the

construction of the instrument

creating the trust, the practice is

to allow the costs and expenses,

as it respects all the parties, and
as between attorney and client, out

of the trust funds. Atfy Oen. v.

Moore's Ex'rs, 503

See Executor, 4.
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TEUST ESTATE.

A trust estate cannot be sold by exe-

cution. Hogan v. Jaques, 123

USURY.

If, on a negotiation for a loan, where

six per cent, was the only lawful

interest, the lender requires and

accepts for one half of the loan the

assignment of a mortgage on prop-

erty out of the state, which carries

seven per cent., this does not con-

stitute usury. Stelle v. Andrews, 409

VENDOR AND PURCHASER.

1. An auction sale by executors, and

a conveyance in execution of it,

on which no money is paid, but

made to carry out an arrangement

in itself unlawful, will be set

aside ; and a conveyance without

consideration to third parties to

carry out that illegal arrange-

ment, will be set aside. Booraem

v. Wells, 87

2. If a bona fide purchaser obtains

title through one who buys at a

sale by a trustee or executor, so

conducted as to be voidable by

the cestuis que trust, and has no

notice of the facts which constitute

the illegality, his title will not be

set aside, although in the deed

through which he claims, it ap-

pears that another tract was by it

illegally conveyed.

3. If a purchaser of land represent to

the vendor that a certain mortgage

is an encumbrance on the land,

when it is known to him, but not

to the vendor, that the mortgage

was not, as to him, an encum-

brance, and pays, on that account,

so much less for the lands, this is

a fraud on the vendor, ar.d such

purchaser will be compelled to pay

to the vendor that amount, with

interest. Winans v. Winans, 220

4. An agreement or memorandum
for the sale of land, must desig-

nate the lands to be sold, as well

as the price, with certainty. Carr

v. Passaic Land Improvement and
Building Co., 424

.A resolution entered upon the

minutes of a company, to sell C two

acres of ground at a price to be

placed on them, at the point which
he might select, and a second reso-

lution that two acres of land be

sold to C at $800 per acre, does

not designate the lands to be sold

with sufficient certainty to entitle

C to a decree for conveyance. lb.

See Contract, 21.

WASTE.

See Mortgage, 4, 5.

WATER COURSE.

See Easement, 3, 8.

Grant.
Incorporeal Hereditament.
License, 1.

Statute, 1, 4.

WAY.

See Easement, 10, 11, 12.

WILL.

1. If a will direct executors to sell a

certain tract, after the death of a

certain legatee, and contain no
other power of sale, a sale in the

lifetime of such legatee is void.

Booraem v. Wells, 87

2. A direction to rent out the house

and lands devised for the use of a

legatee during his life, and to

make such other arrangement as

the executors might deem expedi-

ent for his support on the same,

does not, by implication, give the

executors power to sell. lb.

3. Richard Stockton, by his will,

directed the residue of his per-

sonal estate to be paid over to

trustees, upon the following (among

other) trusts: "And upon the

further trust, that after the deter-
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mination of my wife's interest in

said fund, the same be divided

into four equal parts,",and that they

pay over the interest, from time to

time, of one fourth part unto my
daughter, Mary Harrison ; one

fourth part unto my daughter,

Caroline Kotch ; one fourth part

unto my laughter, Julia; and one

fourth part unto my daughter,

Annis Thomson. And I further

direct and will, that the above be-

quests to my married daughters,

including also my daughter, Julia,

if she should be married, be se-

cured for their own separate use,

respectively, without being under

the control or liable for the debts

of their husbands, and that their

receipts be deemed good and ef-

fectual, notwithstanding their cov-

erture. Which trusts are to con-

tinue for the joint lives of my said

married daughters and their hus-

bands, respectively ; and if they

outlive their husbands, then in

trust for my said daughters, re-

spectively ; and if they die before

their husbands, then to their chil-

dren, if they have any, in equal

shares ; and if they die without

leaving children, or the represen-

tatives of children, then in trust

for my surviving daughters, in

equal shares." Mrs. Thomson
died without issue, in the lifetime

of her husband, and leaving her

sisters, her surviving. The other

daughters survived their hus-

bands. Held—that at Mrs. Thom-
son's death, one third of her share

vested absolutely in each of her

surviving sisters ; and that the

share of each of them, (including

the part derived from Mrs. Thorn
son,) on the death of her husband,

vested in her absolutely. Harri

son's Ex?r v. Stockton's Ex'r, 235

4. Testator gave his estate to trustees

for the use of his eight children, and
the two children of his deceased

daughter, and directed the pro-

ceeds of it to be invested for their

benefit. He directed that the

shares of his daughters should be

held in trust for their sole use, not

subject to the control or debts of

their husbands, and the annual
income to be paid on their own

receipts ; that a specified part of

the principal should be paid to

each on her marriage ; that a
specified part of the share of each
son should be paid to him at

twenty-one, and the residue at

twenty-two; and that in case of

the death of any child without is-

sue, the share of such child should
merge in the general fund. It was
held—

First. That the gift to the daughters
was absolute, subject to be defeated

upon her dying without issue at

her death ; that the share of a
daughter who had died leaving
children, went to her personal

representative, and the share of a
daughter, who had died without
issue, merged in the estate ; and
that the share of a daughter who
is still living and has issue, was
not freed from the limitation over
by the birth of a child, but must
remain in the hands of the execu-
tors until her death, until which
it is possible that she may die

without issue.

Second. That with regard to the

shares of the sons, the limitation

over must be construed to mean
dying without issue, before the

share is payable ; and, therefore,

the share of a son who died after

twenty-two and before his share
was paid, goes to his representa-

tives, and does not merge in the

estate. Wurts' Ex'rs V. Page, 365

5. Where a testator gives all his real

and personal estate to his execu-
tors in trust for his children, and
directs them to invest the proceeds

for their benefit, either jointly,

or the share of each for his benefit,

and directs the share of each to be
paid over to them in a manner
specified, it will be held that he
contemplated and directed an out

and out conversion of his lands

into money before distribution, al-

though there is no positive direc-

tion to sell the realty at any spe-

cified time, but executors are only

authorized and empowered to sell

any part of the real estate at any
time they may deem it advisable

;

and the share of each at his death,
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will, for purposes of succession, be

considered ' personalty, although

not actually converted. lb.

6. N M., by bis will, appointed R.
and O. executors, and devised and
bequeathed to them all his estate,

real and personal, in trust, to pay
certain legacies, and with the bal-

ance of the estate to establish, in

the fifth ward, in the city of N., an
orphan asylum, "to be called St.

James Roman Catholic Orphan
Asylum," and also a hospital for

sick and infirm persons, and di-

rected his executors, or the survi-

vor of them, as soon as might be

conveniently practicable after the

institutions should be established,

to cause them to be incorporated

under one incorporation, and to

convey the property to such cor-

poration ; and that until such in-

corporation the executors, or the

survivor of them, should have the

management of the institution.

One of the executors was a pro-

testant, and the other the pastor

of the St. James Roman Catholic

Church, where the testator was a

stated worshiper. ' On an informa-

tion and bill, filed at the instance

of the Roman Catholic bishop of

the diocese of Newark, asking that

the court may declare that the in-

tent of the testator was to cause the

said asylum and hospital to be
managed as Roman Catholic in-

stitutions, exclusively by Roman
Catholic trustees, and subject to

the spiritual visitation of the

clergy of that church, and with

the use of that form of worship,

and teaching in all matters of re-

ligious instruction the doctrines

and tenets of the Roman Catholic

church. Held—
First. That the charity projected by

the testator was an eleemosynary
charity, and that the religious be-

lief of the founder was not to be

taken into consideration by the

court in putting a legal construc-

tion on his will.

Second. That the existence of other

institutions of a similar character,

managed and controlled by Roman
Catholics, of which the testator

had knowledge, was not compe-

tent evidence to show an intent to

make these institutions denomina-
tional in their management, there

being nothing on the face of the
will which showed a design to as-

similate them to any other insti-

tutions established for similar
purposes.

Third. That by the bequest the tes-

tator provided for an asylum and
hospital for the general charitable

purposes which such institutions

are designed to promote, and that

the right to establish them for the
purposes specified, and to deter-

mine the manner in which they
shall be organized, is vested in

the executors, with no other re-

striction than that the institutions

when established shall bear the

proposed name ; and that they are
not bound to place them under the
direction of the Roman Catholic
church, or to subject them to the

visitation of the bishop or clergy
of that church or to cause its wor-
ship to be adopted, or its tenets to

be' taught, exclusively or at all,

except as their own judgment im-
pels them. Atfy Gen. v. Moore's

Extra, 503

7. The will should be read in the

light of the circumstances sur-

rounding the testator, putting
ourselves in his place ; and his

religion and religious surround-
ings are competent, upon that

principle, as lights to help ascer-

tain the meaning and application
of the language used. Per Bedle,
J., dissenting. lb.

8. Where the charity is created to

promote a religious establishment,

or religious education, and the in-

tention is not expressed, or ex-
pressed in a very uncertain way,
the religious belief of the founder
is allowed to control, on the ground
that it is presumed he intended
some form of religious doctrine to

be taught or supported, and that

he could not have intended to

propagate any other form than his

own ; but that it is not a rule of
construction, it is a presumption
of the law, and although in an
eleemosynary charity the religion
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of the founder could not in itself

affect or control it, yet his religion

and religious surroundings may be
taken as lights upon the construc-

tion of the language of the will,

whether such language was in-

tended to give a religious and
sectarian character or not. Per
Bedle, J., dissenting. lb.

9. An orphan asylum and hospital

may be a secular charity merely,
or it may be a part of a system to

propagate and exemplify a partic-

ular religious belief; and in this

case it is a question of intention

in the will. By the language used,

the testator intended this charity

to be so established as that there

should be a religious control by the
Roman Catholics, but that no reli-

gious qualification is necessary in

selecting the objects of the bounty.

Per Bedle, J., dissenting. lb.

WITNESS.

See Evidence, 1, 6, 13, 16, 17, 18.
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